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United States Court of Appeals for the 

District of Columbia 


a In the District Court of the United States 

for the District of Columbia 

| 

No. 53132 In Equity 

I 

i 

Elizabeth S. Davis, Edward K. Rawson, The Potomac In¬ 
surance Company of the District of Columbia, Agnes 
B. Wise, Rebecca Cook, Alice H. Robie, American 
Security & Trust Co., Executor of Estate of Ida J. 
Davis, Plaintiffs , 


vs. 


Rose G. Casey’, Luther A. Swartzell, Trustee, John H. 
Holmead, Edmund D. Rheem, Trustee, Euge|ne A. 
Smith, Inc., a corporation, Fred P. Hayward, Thistee, 
H. Glenn Phelps, Trustee, John Hancock Mutual 
Life Insurance Company, a corporation, Lawyers 
Title Insurance Company, a corporation, et aj., De¬ 
fendants. 


BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 

cause, to wit:— 

* 
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ELIZABETH S. DAVIS ET AL. VS. ROSE G. CASEY ET AL. 


1 Bill of Complaint 

Filed July 17 1931 

In the Supreme Court of the District of Columbia 
Holding an Equity Court 
Equity Xo. 53132 

Elizabeth S. Davis, 3808 Jenifer Street, X. \V., Washington, 
D. C., Edward K. Rawsox, Boston, Mass., The Potomac 
Insurance Company of the District of Columbia, Wash¬ 
ington Loan & Trust Bldg., Washington, D. C., Agnes 
B. Wise, 1262 Cave Street, La Jolla, California, Re¬ 
becca Cook, 6435 Georgia Ave., X. W., Washington, 
D. C., Alice H. Robie, c/o Old Colony Trust Co., 
Boston, Massachusetts, American Security & Trust 
Co., Executor Estate of Ida J. Davis, 15th and Penna. 
Ave., Xi W., Washington, D. C., Plaintiffs , 


Rose G. Casey, 1425 Whittier St., X. W., Washington, D. C 1 ., 
Luther A. Swartzell, Trustee, 4S17-36th St., X. W., 
Washington, D. C., Edmund D. Rheem, Trustee, Lor- 
ton, Virginia, John H. Holmead, 3523 13th Street, 
X. W., Washington, D. C., Eugene A. Smith, Inc., a 
corporation, 923-15tli Street, X”. W., Washington, D. C., 
Fred. P. Hayward, Trustee, Boston, Massachusetts, 
2 H. Glenn Phelps, Trustee, 1417 K St., X. W., Wash¬ 
ington, D. C., John Hancock Mutual Life Insur¬ 
ance Company, a corporation, Albee Bldg., Washing¬ 
ton, D. C., Lawyers Title Insurance Company, a corpo¬ 
ration, District Title Insurance Co., a corporation, 
Washington Title Insurance Company, a corporation, 
1413 Eye St., X. W., Washington, D. C., Henry P. 
Blair. Julius I. Peyser, Michael M. Doyle, Trustees 
In Bankruptcy of Swartzell, Rheem & Hensey Com¬ 
pany, 727 15th St., X. W., Washington, D. C., Julius I. 
Peyser. (Individually) 727 15th St., X. W., Washington, 
D. C., J. Xewtox Brewer, 3223 Macomb St., X. W., 
Washington, D. C., Charles W. Handy, 727-15th St., 
X”. W., Washington, D. C., Defendants. 


To the Sui>reme Court of the District of Columbia, hold¬ 
ing an Equity Court: 

The plaintiffs, Elizabeth S. Davis, Edward K. Rawson, 
The Potomac Insurance Company, Agnes B. Wise, Rebecca 
Cook, Alice H. Robie, and the American Securitv & Trust 
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ELIZABETH S. DAVIS ET AL. VS. BOSE G. CASEY ET At. 

Co., Executor of the estate of Ida J. Davis, respectfully 
show the Court: 

1. The plaintiffs, Elizabeth S. Davis, Rebecca Cook, Ed¬ 
ward K. Rawson, Agnes B. Wise, and Alice H. Robey, are 
all citizens of the United States and residents of the Dis¬ 
trict of Columbia, except Alice H. Robey and pdward 

3 K. Rawson, who are residents of the State of Massa¬ 
chusetts and Agnes B. Wise, who is a resident of the 

State of California; the plaintiffs The Potomac Insurance 
Company, of the District of Columbia, is a corporation or¬ 
ganized and existing under the laws of the District of Co¬ 
lumbia, and carrying on business therein; the American Se¬ 
curity & Trust Co., is a corporation organized untler the 
laws of the District of Columbia, and carrying on business 
therein. All of said plaintiffs file this suit in thdir own 
rights except American Security & Trust Co., which files 
this suit as Executor of the estate of Ida J. Davis, deceased. 
And plaintiffs file this suit as well on behalf of all other 
persons similarly situated. 

2. The defendants Rose G. Casey, Luther A. Swfrrtzell, 
Edmund D. Rlieem, John H. Holmead, Fred P. Hayward 
and H. Glenn Phelps, Henry P. Blair, Julius I. Peyser, 
Michael M. Doyle, J. Newton Brewer and Charles W. 
Handy, are all citizens of the United States and residents 
of the District of Columbia, with the exception of defendant 
Fred P. Hayward, who is a resident of the City of Boston, 
State of Massachusetts; the defendants Rose G. jCasey, 
Charles W. Handy, and John H. Holmead are sued in their 
own rights and the defendants Luther A. Swartzejl, Ed¬ 
mund D. Rheem, J. Newton Brewer, Fred P. Hayward and 
H. Glenn Phelps, are sued as Trustees under certain deeds 
of trust, as will hereinafter more fully appear. The defen¬ 
dants Henry P. Blair, Michael M. Doyle and Julius 1. Pey¬ 
ser, are sued as the Trustees in Bankruptcy of Swartzell, 
Rheem and Hensey Co., and the defendant Julius I. geyser 
is also sued in his own right. The defendant Eugene A. 
Smith, Inc., is a corporation organized and existing under 
the laws of the State of Delaware and carrying on business 
in the District of Columbia, and has a principal pl^ce of 

business in the District of Columbia at 923-15fh St., 

4 N. W.; the defendant John Hancock Mutual Life In¬ 
surance Company is a corporation organized and ex- 


i 
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ELIZABETH S. DAVIS ET AL. VS. ROSE G. CASEY ET AL. 


isting under the laws of the State of Massachusetts, and 
carrving on business in the District of Columbia, and has a 
principal place of business in the District of Columbia in 
the Albee Building; and the defendants Washington Title 
Insurance Company, District Title Insurance Company and 
Lawyers Title Insurance Company are all Corporations or¬ 
ganized under the laws of.and carrving 

on business in the District of Columbia, and have their prin¬ 
cipal places of business in the District of Columbia at 1413 
Eye Street, X. W., and all of said corporate defendants are 
sued herein in their own rights as will hereinafter more fullv 
appear. 

3. On, to wit, the 7th day of November, 1925, the defen¬ 
dant Rose G. Casev was the owner of and held the record 
title in fee simple to all those certain pieces or parcels of 
land in the District of Columbia known and distinguished 
as and being Lots Numbered Nine (9) and Ten (10), in 
John Sherman’s subdivision of part of “Mount Pleasant,” 
as per plat recorded in the Office of the Surveyor for the 
District of Columbia in Liber Lew Court Carberrv, at folio 
2Y >; said property being known for purposes of assessment 
and taxation as Lots numbered Nine (9) and Ten (10), 
Square numbered Two Thousand Six Hundred Seventy-two 
(2672), now improved by premises known as The Farraday 
Apartment House at 1460 Irving Street, Northwest, Wash¬ 
ington, D. C. 

4. On, to wit, the date last aforesaid, the said defendant 
Rose G. Casey, for money loaned to her, made and issued to 
Swartzell, Rlieem and Hensey Company, a corporation or¬ 
ganized under the laws of the State of Virginia and then 
having its principal office and place of business in the Dis¬ 
trict of Columbia, her 309 negotiable promissory 

5 notes dated the said 7th day of November, 1925, num¬ 
bered from one (1) to three hundred and nine (309), 
respectively, Numbers 1 to 5 both inclusive, for the princi¬ 
pal sum of One Thousand Dollars ($1,000.00) each, payable 
eighteen months after said date, Numbers 6 to 10 both in¬ 
clusive for the principal sum of One Thousand Dollars 
($1,000.00) each payable two (2) years after said date; 
Numbers 11 to 15, both inclusive, for the principal sum of 
One Thousand Dollars ($1,000.00) each, payable thirty (30) 
months after said date; Numbers 16 to 20, both inclusive, for 



5 


ELIZABETH S. DAVIS ET AL. VS. ROSE G. CASEY ET Ap. 

the principal sum of One Thousand Dollars ($1,000.0Q) each, 
payable three (3) years after said date; Numbers 21 to 25, 
both inclusive, for the principal sum of One Thousand 
Dollars ($1,000.00) each, payable four (4) years after said 
date, Numbers 26 to 125, both inclusive, for the principal 
sum of One Thousand Dollars ($1,000.00) each, pavajble five 
(5) years after said date; Numbers 126 to 209, bot)i inclu¬ 
sive, for the principal sum of Five Hundred jDollars 
($500.00) each, Numbers 210 to 229, both inclusive, |for the 
principal sum of Four Hundred Dollars ($400.00) each, 
Numbers 230 to 249, both inclusive, for the principal [sum of 
Three Hundred Dollars ($300.00) each, Numbers 250! to 269, 
both inclusive, for the principal sum of Two Hundrecl Fifty 
Dollars ($250.00) each, and Numbers 270 to 309, both inclu¬ 
sive, for the principal sum of One Hundred ^Dollars 
($100.00) each, all of said Notes Numbers 126 to 309, both 
inclusive, being payable five (5) years after said November 
7th, 1925. All of the notes aforesaid were payable! to the 
order of defendant John H. Holmead, who was an officer of 
and in said transaction acting as accommodation payee for 
said Swartzell, Rheem and Hensey Company, bore interest 
at the rate of six and one-half per cent per <jmnum, 

until paid, with the privilege reserved on the face hf each 
of said notes of paying it at any time before maturity upon 
the payment of interest to date of payment and two 
6 months’ interest in advance. Said notes w^re ex¬ 
pressed to be payable as to principal and interest “at 
the office of Swartzell, Rheem and Hensey Co., Washington, 
D. C.” All of the notes of said series were identical jexeept 
as to number and amount, and Exhibit A hereto annexed 
and prayed to be read and considered as a part hereof, is a 
true copy thereof, with the principal amount and dumber 
left blank. ! 

5. On, to wit, the said 7th day of November, 192p, said 

defendant Rose G. Casey, made, executed and delivered 

a certain deed of trust to secure the payment of the said 

notes and interest wherebv she conveved the aforesaid 

•/ * 

property unto the defendants Luther A. Swartzell and Ed¬ 
mund D. Rheem, as trustees, in trust, upon the conditions 
and with the power of sale usual in deeds of trust to secure 
indebtedness in the District of Columbia. Said deed of 
trust was duly filed for record on the date last aforesaid in 
the Office of the Recorder of Deeds for the District pf Co- 


i 
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lumbia, and appears among the land records of said Office 
in Liber 5630, at folio 372, et seq ., and profert thereof is 
herebv made to the Court. 

5A. The promissory notes aforesaid, the payment of 
which was secured bv the aforesaid deed of trust, were 
thereupon sold, or otherwise disposed of, by the said 
Swartzell, Rheem and Hensey Company to numerous pur¬ 
chasers of the same for value, before maturity and before 
the happening of the other matters and things hereinafter 
alleged. Said notes were thereupon caused by the said 
Swartzell, Rheem and Hensey Company, to be endorsed, 
without recourse, by the defendant John H. Holmead to, 
or in blank and held for, the purchasers. Notes Numbers 
162 and 163, for Five Hundred Dollars ($500.00) each, Note 
Number 217, for Four Hundred Dollars ($400.00), and Note 
Number 252 for Two Hundred and Fifty Dollars ($250.00), 
were so indorsed in blank without recourse by said 

7 John H. Holmead and allocated and transferred to 
plaintiff, Elizabeth S. Davis, in lieu of funds due 
her from said Swartzell, Rheem and Hensey Com¬ 
pany, and she is now the actual holder and owner thereof, 
and in possession of the same. Plaintiff, Potomac Insur¬ 
ance Company of the District of Columbia, purchased cer¬ 
tain of said notes aggregating $10,000.00; plaintiff Edward 
K. Rawson, $1200.00; Agnes B. Wise, $1,000.00; Rebecca 
Cook, $5,000.00; Alice H. Robie, $7000.00, and Ida J. Davis, 
$250.00, which said last mentioned note is now held by plain¬ 
tiff American Security & Trust Company as Executor of 
said Ida J. Davis. Plaintiffs Rawson and Wise left their 
said notes in the custody of Swartzell, Rheem and Hensey 
Company, receiving receipts therefor, a copy of the form 
of which receipts is hereto annexed as Exhibit B and is 
prayed to be read and considered as part hereof. Said last 
mentioned notes have remained in the custody of Swartzell, 
Rheem and Hensey Company continuously since their pur¬ 
chases, and are now in the possession of the defendants, 
Blair, Peyser and Doyle, as trustees in bankruptcy of said 
Swartzell, Rlieem and Hensey Company, who have refused 
to surrender possession thereof. 

6. Between the said 7th day of November, 1925, and Au¬ 
gust 5th, 1930, various deeds of trust, releases and other 
conveyances, not affecting the issues herein, were placed of 
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record concerning the property aforesaid and various con¬ 
veyances of the legal title thereto have been made, and on, 
to wit, the date last aforesaid, the defendant, Eugene A. 
Smith, Incorporated, being the then owner of the record 
title to said property, subject to the aforesaid deed of trust 
securing payment of plaintiffs’ notes and certain other in¬ 
struments not germane to this suit, executed a deed t>f trust 
to the defendants, Fred P. Hayward and H. Glenn Phelps, 
as trustees, in trust to secure the payment of a certain 
promissorv note of said date, signed bv said Eugene 
8 A. Smith, Incorporated, in the amount of One Hun¬ 
dred and Twenty Five Thousand Dollars ($125,- 
000.00), to the order of defendant, John Hancock jMutual 
Life Insurance Company in installments as set forth in said 
deed of trust, said note having been given for monev loaned. 
The deed of trust aforesaid is recorded in the Officp of the 
Recorder of Deeds of the District of Columbia aiming the 
Land Records of said District in Liber 6473 at Fo)io 201, 
et seq., contains the provisions usually contained in a deed 
of trust in the District of Columbia securing payment of 
indebtednesses, and profert thereof is hereby mad^ to the 
Court. And plaintiffs, upon information and beliejf, aver 
that the execution, deliverv and recordation of said deed 
of trust was by procurement of the defendant Jolip Han¬ 
cock Mutual Life Insurance Company, which corporation 
was desirous of lending certain monies upon the security 
of a deed of trust upon the property aforesaid. 

6A. Said defendants John Hancock Mutual Life Insur¬ 
ance Company and Eugene A. Smith, Incorporated, being 
desirous to have it appear of record that the said deed of 
trust last mentioned was a first deed of trust, theit is to 
say, that the same was not subordinate to the aforesaid 
deed of trust, for the foreclosure of which this suit is 
brought, caused to be prepared, for execution py the 
defendants Luther A. Swartzell and Edmund D. Rheem, 
trustees under the deed of trust securing payment of plain¬ 
tiffs’ notes, a form of release to defendant Eugpne A. 
Smith, Incorporated, of the said deed of trust to tliefn, con¬ 
taining the following recitals: 

‘‘the debt secured thereby having been paid and satisfied, 
as evidenced by the exhibition to the said trustees of the 
promissory notes secured thereby “Marked Paid” j” 
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Said form of release was, by said defendants, procured 
to be executed and delivered to them bv the defendants 
Luther A. Swartzell and Edmund D. Rheim, trustees, 

9 under date of August 8th, 1930, and filed for record 
in the Office of the Recorder of Deeds for the Dis¬ 
trict of Columbia August 11th, 1930, and recorded in Liber 
6473, at Folio 548, et seq., of the lands records of the Dis¬ 
trict of Columbia said form of release having been first 
altered bv cancelling or lining out the words: 

4 4 as evidenced bv the exhibition to the said trustees of the 

* 

promissory notes secured thereby 44 Marked Paid” 

7. The defendants John Hancock Mutual Life Insurance 
Company and Eugene A. Smith, Incorporated, induced the 
execution and deliverv of said deed of release bv causing to 
be paid to said Swartzell, Rheem and Hensey Company, of 
which Company said trustees were officers, as the proceeds 
of the aforesaid loan of One Hundred and Twenty Five 
Thousand Dollars ($125,000.00) on, to wit, August 9tli, 1930, 
the sum of One Hundred and Eighteen Thousand Four 
Hundred and Fifty One Dollars and Eighty Cents ($118,- 
451.SO); and on, to wit, said August 5th, 1930, said defen¬ 
dant Eugene A. Smith, Incorporated, conveyed said prop¬ 
erty to the defendant, Herman Cutler, who plaintiffs aver, 
was acting merely as an agent or 44 straw party” for said 
defendant Eugene A. Smith, Incorporated, and caused said 
Herman Cutler to execute and deliver a certain other deed 
of trust bearing date on said August 5th, 1930, to defendant 
Edmund D. Rheem and the defendant J. Newton Brewer 
(who was also an officer of said Swartzell, Rheem and Hen¬ 
sey Company) as trustees, to secure the payment of a prom¬ 
issory note, ip the sum of Forty Thousand Dollars ($40,- 
000.00), executed by said Herman Cutler to the order of 
one Charles W. Handy, who was an agent and employee of, 
and acting as an accommodation or straw payee for 
Swartzell, Rheem and Hensey Company, and plaintiffs say 
that said last mentioned promissory note was delivered to 
Swartzell, Rheem and Hensey Company, as a further in¬ 
ducement for the execution and deliverv of the deed of re- 
lease above referred to, and said Eugene A. Smith, 

10 Incorporated, promised to pay certain other monies 
to said Swartzell, Rheem and Hensey Company, the 

amount of which is unknown to plaintiffs, after diligent in- 
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quirv. And plaintiffs say that the said Swartzell, Rheem 
and Hensey Company sold the above described Forty 
Thousand Dollar ($40,000.00) note to the defendant Julius 
I. Peyser, on, to wit, September 13th, 1930, and further say 
that said defendant Julius I. Pevser took title to said note. 

m/ 

And plaintiffs further aver that after the execution and 
recordation by said Cutler of another deed of trust iiot ger¬ 
mane to this suit, said Cutler conveyed title to the aforesaid 
real estate to defendant Eugene A. Smith, Incorporated, 
the present owner and holder of the record title thereto. 
And plaintiffs say that because said defendant John Han¬ 
cock Mutual Life Insurance Company acted to procure the 
release of the deed of trust securing payment of plaintiffs 
notes, and because said deed of trust was released for the 
purpose of enabling said defendant to obtain the security 
of said real estate, said defendant was required to see to it 
that a proper release thereof was executed and that the 
facts were such as to justify such release by the trustees 
under said deed of trust. 

8. At the times of the making and recordation j of the 
aforesaid release of the deed of trust securing plaintiffs’ 
notes, and of the deed of trust to secure the defendant John 
Hancock Mutual Life Insurance Company and the said deed 
of trust to secure Charles W. Handy, plaintiffs’ aforesaid 
promissory notes remained wholly unpaid, excepting as to 
interest, which had been paid thereon up to and including 
May 7th, 1930, and no transactions had occurred which 
authorized or justified the release of the deed of trust 
aforesaid securing payment of plaintiffs’ notes. Anc| plain¬ 
tiffs say that the defendants John Hancock Mutual Life 
Insurance Company, and Eugene A. Smith, Incorporated, 

attempted to waive the usual customary and neces- 
11 sary condition precedent to the proper release of a 
deed of trust that the notes be marked ‘ 4 paid” and 
“Cancelled”, or with similar words, and exhibited so 
marked to the trustees, although said notes contained the 
provision printed on their face: 

“Notice: When this note is paid it should be cancelled and 
retained that the trustees may be satisfied as to payment 
when a release is made.” 

9. At the times of the making and recordation of the 
aforesaid release of the deed of trust securing payipent of 
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plaintiffs’ notes and of the deed of trust to secure the de¬ 
fendant John Hancock Mutual Life Insurance Company 
and the said deed of trust to secure Charles W. Handy, 
and at the time when the defendant John Hancock Mutual 
Life Insurance Company made the aforesaid loan to defen¬ 
dant Eugene A. Smith, Incorporated, the said defendants 
knew that the notes held by the plaintiffs and others were 
owned and held by numerous persons other than said 
Swartzell. Rlieem and Hensey Company, who were the in¬ 
dorsees of the defendant John H. Holmead, and knew of 
the outstanding* equity in the said property owned by the 
said noteholders, and knew that the release aforesaid was 
illegal, wrongful and void because the trustees therein 
named executed and delivered said release without payment 
in full of the notes secured bv the deed of trust sought to 
be released, which was not authorized bv the terms of the 
deed of trust aforesaid. Said defendants knew also that 
no payment made to said Swartzell, Rlieem and Hensey 
Company, would of itself satisfy and pay said outstanding 
equity, and that the total payments made to Swartzell, 
Rlieem and Hensey Company were insufficient to satisfy 
and pay said equity, but said defendants, if they intended 
to provide at all for the satisfaction of said outstanding 
equity of which they had knowledge, attempted to do so 
by relying upon said Swartzell, Rlieem and Hensey Com¬ 
pany to make payment to the plaintiffs and other 
12 noteholders. Plaintiffs are advised, believe and 
therefore aver that in connection with the execution, 
delivery and recordation of the purported release of the 
deed of trust securing payment of plaintiffs notes and the 
deed of trust purporting to secure payment of the promis- 
sorv note to the order of John Hancock Mutual Life Insur- 
anee Company, the defendants, District Title Insurance 
Company, Washington Title Insurance Company and Law¬ 
yers Title Insurance Company acted as agents for the de¬ 
fendant John Hancock Mutual Life Insurance Company 
and that said John Hancock Mutual Life Insurance Com- 
panv therebv became charged with knowledge of all facts 
which came to the knowledge of said title companies in 
connection with the transactions herein complained of, and 
that plaintiffs are entitled to a full and complete discovery 
from said defendant title companies. 
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10. In connection with the provision in the said notes that 
the principal and interest was payable “at the office of 
Swartzell, Rheem and Hensey Company, 'Washington, 
D. C.”, the plaintiffs aver and charge that their notes were 
not in the custody of said Swartzell, Rheem and; Hensey 
Company, or at the said office, excepting those of plaintiffs, 
Elizabeth S. Davis, Agnes B. Wise, and Edward K. Rawson. 
Plaintiffs further aver that at the time of the supposed 
payment of their notes to said Swartzell, Rheem and Hensey 
Company, the same were not yet due, and therefore, for a 
prepayment thereof, there had to be paid two (2) months’ 
interest in advance, and that payment thereof in any case to 
be effectual must have been in legal tender, and nc^t partly 
in cash and partly in promissory notes secured second 
deed of trust. In connection with the provision 'for the 
premium for prepayment of the said notes, that isj to say, 
two months’ interest in advance, plaintiffs aver and charge 
on information and belief that in the transaction whereby 
the release of the said deed of trust was procured by the 
defendants Eugene A. Smith, Incorporated, and tljie John 

Hancock Mutual Life Insurance Company, the said 
13 Swartzell, Rheem and Hensey Company, undertook 

to waive said provision and to assume itself the 
making of provision for the said two months’ interest, of 
which fact, as well as of the other facts hereinbefore alleged 
as to said transaction, said defendants had full knowledge. 

11. Plaintiffs, on the contrary, had no knowledge or in¬ 
formation as to the loan bv the defendant John Hancock 

w ! 

Mutual Life Insurance Company, the deed of trust pur¬ 
porting to secure the same, the payment of money and the 
giving of the second deed of trust aforesaid to said $wartz- 
ell, Rheem and Hensey Company, the attempted release 
of the deed of trust securing their aforesaid notes! or the 
assumption by Swartzell, Rheem and Hensey Company, as 
between it and the defendants John Hancock Mutual Life 
Insurance Company and Eugene A. Smith, Incorporated, 
of the payment of the aforesaid premium of two months’ 
interest in advance, until a long time after the occurrences 
aforesaid and shortly before this suit is brought. jOn, to 
wit, November 7th, 1930, the said Swartzell, Rheem and 
Hensey Company paid to plaintiffs interest upon their 
aforesaid notes by checks of said Swartzell, Rheehi and 
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plaintiffs’ notes and of the deed of trust to secure the de¬ 
fendant John Hancock Mutual Life Insurance Company 
and the said deed of trust to secure Charles W. Handy, 
and at the time when the defendant John Hancock Mutual 
Life Insurance Company made the aforesaid loan to defen¬ 
dant Eugene A. Smith, Incorporated, the said defendants 
knew that the notes held by the plaintiffs and others were 
owned and held by numerous persons other than said 
Swartzell, Rheem and Hensey Company, who were the in¬ 
dorsees of the defendant John H. Holmead, and knew of 
the outstanding equity in the said property owned by the 
said noteholders, and knew that the release aforesaid was 
illegal, wrongful and void because the trustees therein 
named executed and delivered said release without payment 
in full of the notes secured by the deed of trust sought to 
be released, \yhich was not authorized by the terms of the 
deed of trust aforesaid. Said defendants knew also that 
no payment made to said Swartzell, Rheem and Hensey 
Company, would of itself satisfy and pay said outstanding 
equity, and that the total payments made to Swartzell, 
Rheem and Hensey Company were insufficient to satisfy 
and pay said equity, but said defendants, if they intended 
to p?-ovide at all for the satisfaction of said outstanding 
equity of which they had knowledge, attempted to do so 
by relying upon said Swartzell, Rheem and Hensey Com¬ 
pany to make payment to the plaintiffs and other 
1*2 noteholders. Plaintiffs are advised, believe and 
therefore aver that in connection with the execution, 
delivery and recordation of the purported release of the 
deed of trust securing payment of plaintiffs notes and the 
deed of trust purporting to secure payment of the promis- 
sorv note to the order of John Hancock Mutual Life Insur- 
ance Company, the defendants, District Title Insurance 
Company, Washington Title Insurance Company and Law¬ 
yers Title Insurance Company acted as agents for the de¬ 
fendant John Hancock Mutual Life Insurance Company 
and that said John Hancock Mutual Life Insurance Com¬ 
pany thereby became charged with knowledge of all facts 
which came to the knowledge of said title companies in 
connection with the transactions herein complained of, and 
that plaintiffs are entitled to a full and complete discovery 
from said defendant title companies. 
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10. In connection with the provision in the said notes that 
the principal and interest was payable “at the office of 
Swartzell, Rheem and Hensey Company, Washington, 
D. C.”, the plaintiffs aver and charge that their notes were 
not in the custodv of said Swartzell, Rheem and Hensev 
Company, or at the said office, excepting those of plaintiffs, 
Elizabeth S. Davis, Agnes B. Wise, and Edward KJRawson. 
Plaintiffs further aver that at the time of the Supposed 
payment of their notes to said Swartzell, Rheem and Hensey 
Company, the same were not yet due, and therefore, for a 
prepayment thereof, there had to be paid two (2) months’ 
interest in advance, and that payment thereof in any case to 
be effectual must have been in legal tender, and npt partly 
in cash and partly in promissory notes secured by second 
deed of trust. In connection with the provision j for the 
premium for prepayment of the said notes, that i$ to say, 
two months’ interest in advance, plaintiffs aver and charge 
on information and belief that in the transaction whereby 
the release of the said deed of trust was procured by the 
defendants Eugene A. Smith, Incorporated, and the John 

Hancock Mutual Life Insurance Company, J;he said 
13 Swartzell, Rheem and Hensey Company, undertook 

to waive said provision and to assume itself the 
making of provision for the said two months’ interest, of 
which fact, as well as of the other facts hereinbefore alleged 
as to said transaction, said defendants had full knowledge. 

11. Plaintiffs, on the contrarv, had no knowledge or in- 
formation as to the loan by the defendant John Hancock 
Mutual Life Insurance Company, the deed of trust pur¬ 
porting to secure the same, the payment of money land the 
giving of the second deed of trust aforesaid to said Swartz¬ 
ell, Rheem and Hensey Company, the attempted release 
of the deed of trust securing their aforesaid notes or the 
assumption by Swartzell, Rheem and Hensey Company, as 
between it and the defendants John Hancock Mutpal Life 
Insurance Company and Eugene A. Smith, Incorporated, 
of the payment of the aforesaid premium of two months’ 
interest in advance, until a long time after the occurrences 
aforesaid and shortly before this suit is brought. On, to 
wit, November 7th, 1930, the said Swartzell, Rhe^m and 
Hensey Company paid to plaintiffs interest upon their 
aforesaid notes by checks of said Swartzell, Rhe^m and 
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Hensey Company, and plaintiffs believed that the funds 
for said payment were supplied by the owner of said prop¬ 
erty. On, to wit, January 26th, 1931, the said Swartzell, 
Rheem and Hensey Company was adjudicated a bankrupt, 
and the investigation into its affairs incident to the said 
bankruptcy brought to plaintiffs and other noteholders in 
like situation for the first time knowledge of the aforesaid 
transactions between the defendants and the said Swartzell, 
Rlieem and Hensey Company. 

12. And plaintiffs say that their said notes, although long 
overdue, have not been paid, and that a default exists in 
respect of which the plaintiffs are entitled to fore- 
14- closure of the deed of trust securing their said notes. 

13. The plaintiffs are advised and believe and 
therefore aver that the transactions averred herein have 
the legal effect only of a payment by the defendants Rose 
0. Casey, Eugene A. Smith, Incorporated, Julius I. Peyser, 
and or John Hancock Mutual Life Insurance Company, to 
Swartzell, Rlieem and Hensey Company, the latter com¬ 
pany being in the capacity of agent for said payors, of 
funds intended by the payors to be used by their said agent 
in making payments to the plaintiffs and other note-holders 
in like situation on account of the amounts due on their 
promissorv notes; and that Swartzell, Rlieem and Hensev 
Company was in said transaction an agent to make pay¬ 
ment; and that Swartzell, Rlieem and Hensey Company was 
not in law under the circumstances aforesaid the agent of 
these plaintiffs to receive payment. 

14. The plaintiffs are further advised that if their con¬ 
tention herein is adjudicated to be correct and they shall 
prevail herein, and establish that their notes are not paid 
and that the release procured as aforesaid by the defen¬ 
dants is of no legal effect to destroy the priority of plain¬ 
tiffs' title and rights in respect to the property aforesaid, 
then the said defendants, Julius I. Peyser, Rose G. Casey, 
Eugene A. Smith, Incorporated, and/or John Hancock Mu¬ 
tual Life Insurance Company will be relegated to, and have 
a claim against the bankrupt Swartzell, Rheem and Hen¬ 
sey Company to recover back the amounts paid by them as 
aforesaid to the said Swartzell. Rheem and Hensev Com- 
pany as their agent for payment of said amounts to the 
plaintiffs. 
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On the other hand, if the contention of the plaintiffs here¬ 
in is adjudicated adversely to the plaintiffs, and it is held 
that such payments as were made by the defendants Rose 
G. Casey, Eugene A. Smith, Incorporated,! Julius I. 

15 Peyser, and John Hancock Mutual Life Insurance 
Company to said Swartzell, Rheem and Hensey Com¬ 
pany were received by said Company as the agqnt of the 
plaintiffs or had the legal effect to empower the said defen¬ 
dants to call upon the defendants Luther A. Swartzell and 
Edmund D. Rheem as trustees to release, and empower said 
trustees to release, the deed of trust to secure the plaintiffs, 
then the plaintiffs will be relegated to, and have a claim 
against the bankrupt Swartzell, Rheem and Hen^ev Com¬ 
pany. 

In either event a valuable claim exists against the said 
bankrupt Swartzell, Rheem and Hensey Company, and the 
only uncertainty with regard thereto which will not be set¬ 
tled until the matters and things to be litigated herein 
shall be adjudicated is the ownership of said claim] whether 
by the plaintiffs or by said defendants. 

Plaintiffs are further advised that the time within which 
a claim may be proved against a bankrupt estate is limited 
by law to six (6) months after the adjudication, (jxcepting 
for claims “liquidated by litigation”, which may be proved 
within sixty (60) days after the rendition of final judgment 
(Title 11, United States Code Annotated, Section 93, sub¬ 
division (n), as amended by the Act of May 27, 19^8, chap¬ 
ter 406, section 13, 44 Statutes at Large *666). Plaintiffs 
are advised that it is doubtful whether it would be held that 
the determination of the ownership of a claim! such as 
would result as aforesaid from this litigation would be con¬ 
strued as liquidation by litigation of a claim so a$ to per¬ 
mit the proving of a claim after the expiration of six (6) 
months from this adjudication and within sixty (BO) days 
of the final judgment herein. Plaintiffs are further advised 
that this litigation cannot reasonably be expected to be ter¬ 
minated by final judgment within six (6) months of the 
adjudication of bankruptcy of said Swartzell, Rheem 

16 and Hensey Company. j 

Plaintiffs are therefore advised that the valuable 
claim against the said bankrupt estate, which will be the 
property of the parties litigant herein who shall be defeated 
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herein, may be improvable by lapse of time when it shall be 
finally adjudicated which parties own said claim, and may 
therefore be irreparably lost, unless this honorable court 
shall protect and preserve said claim by vesting such and 
all right, title and interest as the plaintiffs and the defen¬ 
dants Rose G. Casey, Julius I. Peyser, Eugene A. Smith, 
Incorporated and John Hancock Mutual Life Insurance 
Company have in said claim against said bankrupt estate 
growing out of the transactions herein complained of, in 
a receiver or trustee to be appointed herein, with instruc¬ 
tions to prove said claim against the bankrupt estate within 
six (6) months after the adjudication, and expressly re¬ 
serve therein the right to pursue the money or other con¬ 
sideration so paid by said Julius I. Peyser, Eugene A. 
Smith, Inc., and/or John Hancock Mutual Life Insurance 
Company to said bankrupt, and to impress the same with a 
trust in whatever form said monev or other consideration 
may now be, and also reserve therein the right to pursue 
any other remedy which said receiver may find to be avail¬ 
able to him, after obtaining full knowledge concerning said 
transactions, and to collect and hold the proceeds of such 
claim for further disposition by order of the court herein. 

Wherefore, the premises considered, plaintiffs pray: 

First: That process may issue to compel the appearance 
and answer of the defendants hereto. 

Second: That in the event the answers of the defendants 

hereto do not fullv disclose the transactions involved here- 

* 

in, that plaintiffs may have full discovery with re- 
17 gard thereto. 

Third: That the paper writing purporting to be a 
release from Luther A. Swartzell and Edmund D. Rheem, 
as trustees, tq Eugene A. Smith, Incorporated, dated Au¬ 
gust 8th, 1930 and recorded August 11th, 1930, in Liber 
6473, at folio 548, et seq., of the land records of the District 
of Columbia be decreed to be void and of no effect as a re¬ 
lease of the deed of trust it purports to release. 

Fourth. That the deed of trust from Rose G. Casey to 
Luther A. Swartzell and Edmund D. Rheem, as trustees, 
dated November 7th, 1925, and recorded November 7th, 
1925, in Liber 5630 at folio 372, et seq., of the land records 
of the District of Columbia be decreed to be a valid and 
subsisting first lien on the property described therein, for 
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I 

the benefit of the plaintiffs and all other owners anc} holders 
of notes secured thereby who did not participate ih the at¬ 
tempted release thereof, and particularly be decreed to be 
prior and superior to the deed of trust from Eugene A. 
Smith, Incorporated, to Fred P. Hayward and H. Glenn 
Phelps, Trustees, dated August 5th, 1930 and recorded 
August 7th, 1930 in Liber 6473 at folio 201, et seq,, of the 
hind records of the District of Columbia, and to the deed 
of trust from Herman Cutler to Luther A. Swartzell and 
Edmund D. Rheem, trustees, dated August 5th, 1$30, and 
recorded August 7th, 1930, in Liber 6473, at folio 206, et 
seq., of the land records of the District of Columbia. 

Fifth: That trustees may be appointed in the plhce and 
stead of Luther A. Swartzell and Edmund D. Rheem, in re- 

I 7 

spect of the deed of trust aforesaid dated November 7th, 
1925, and that foreclosure of the same by sale be decreed. 

Sixth: That the defendants Henry P. Blair, Julius I. 
Peyser and Michael M. Doyle, as trustees in bankruptcy of 
Swartzell, Rheem and Hensey Company be required 
18 to deliver up to their respective owners the promis¬ 
sory notes payment whereof is secured by t|he said 
mentioned deed of trust and which are owned by any of the 
plaintiffs or interveners in this suit. 

Seventh: That the plaintiffs and other holders aiid own¬ 
ers of notes who may join herein and may be found entitled 
thereto may have personal judgments against 4ose G. 
Casey in respect of any deficiencies that may remain un¬ 
paid of the amounts due to the owners and holders of notes. 

Eighth: That a receiver or trustee may be forthwith ap¬ 
pointed herein in whom shall be vested such and all right, 
find interest as the plaintiffs and others with likq inter¬ 
est as may join herein and the defendants Rose G. Casey, 
Julius I. Peyser, Eugene A. Smith, Incorporated an|d John 
Hancock Mutual Life Insurance Company, or their succes¬ 
sors in interest, may have in the claim against the bankrupt 
estate of Swartzell, Rheem and Hensey Company growing 
out of the payments made by said defendants to said Swart¬ 
zell. Rheem and Hensey Company, and out of the; trans¬ 
actions complained of herein, with authority and direction 
to said receiver or trustee to prove said claim agaihst the 
bankrupt estate within six months after the adjudication 
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in bankruptcy of said Swartzell, Rheem and Hensey Com¬ 
pany, and expressly reserve therein the right to pursue the 
money or other consideration, so paid by said Eugene A. 
Smith, Incorporated, Julius I. Peyser, and/or John Han¬ 
cock Mutual Life Insurance Company to said bankrupt, and 
to impress the same with a trust in whatever form said 
money or other consideration may now be, and also reserve 
therein the right to pursue any other remedy which said re¬ 
ceiver may find to be available to him, after obtaining full 
knowledge concerning said transactions, and to collect and 
hold the proceeds of such claim for further disposition by 
order of the Court herein; and that a rule may issue to show 
cause why this relief should not be granted forthwith, 
19 or that said relief be granted upon motion. 

Ninth: That the defendants, Blair, Peyser and 
Doyle, as Trustees in bankruptcy of Swartzell, Rheem and 
Hensey Company, and Luther A. Swartzell, Edmund D. 
Rheem, J. Newton Brewer and Charles W. Handy, be re- 
ouired to discover to plaintiffs the application made of the 
funds received by said Swartzell, Rheem and Hensey Com¬ 
pany, and described in paragraph 7 hereof. 

Tenth: That should occasion arise, a receiver be ap¬ 
pointed pending the final disposition of this suit to take 
possession and control of the real estate involved herein, 
with full authority to manage and operate the same, collect 
the rents, revenue and profits therefrom, and pay taxes and 
other charges thereon, and hold and dispose of the same 
and the net revenues therefrom under the direction of this 
Court. 

Eleventh: That the Court may by its decree herein award 
costs and feeis to its officers and agents, and order and direct 
accountings and distributions incident to the matters and 
things herein involved. 

Twelfth: For such other and further relief as the nature 
of the case may seem to require. 

ELIZABETH S. DAVIS. 

EDWARD K RAWSON 

Bv Walter B Guv, attv 

THE POTOMAC INSURANCE COMPANY. 

By C. F. R. Ogilby, Atty 
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AGNES B. WISE j 

Bv C. F. R. Ogilbv, Atty | 

REBECCA COOK 

Bv C. F. R. Ogilbv, Attv. I 

ALICE H. ROBIE ' | 

Bv Stanton C. Peelle, Atty. 

AMERICAN SECURITY & TRUST CO. 

By Stanton C. Peelle, Atty. 

Executor of estate of Ida J|. Davis. 

WALTER B GUY 

LOUIS H MANN ! 

PEELLE, OGILBY & LESH, 

By C. F. R. Ogilby i 

i 

I 

District of Columbia, ss : \ 

Elizabeth S. Davis, being first duly sworn, on oath says 
that she has read the foregoing bill of complaint by 
20 her subscribed and knows the contents thereof and 
that she verily believes the facts therein stated to be 

true. j 

ELIZABETH S. DAVIS. 

Subscribed and sworn to before me this 15th day pf Julv 
A. D., 1931. | 

ELSIE 0. OLIVER 

(Seal) Notary Public, District of Columbia. 

i 

(Endorsed) Lease to file, granted. July 17, 1931, JAMES 
M PROCTOR Justice. " ! 


EXHIBIT “A” 

I 

$. Washington, D. C. November 7, 1925. 

Five years after date I promise to pay to the order of John 
H. Holmead, .Dollars, for value re- 


• • • • 1 
ceived, with interest, payable semi-annually, at the rate of 

6 J / 2 per cent per annum until paid. j 

Privilege reserved of paying this note at any time be¬ 
fore maturity upon payment of interest to date of payment 
and two months’ interest in advance. 




18 ELIZABETH S. DAVIS ET AL. VS. ROSE G. CASEY ET AL. 


Payable at the office of Swartzell, Rlieem & Hensey Co., 
Washington, D. C. 


(Sg) ROSE G. CASEY. 


No. of 309. 


NOTICE: When this note is paid it should be cancelled and 
RETAINED, that the trustees may be satisfied as to pay¬ 
ment when a release is made. 


****** 

On left hand margin: 

Swartzell, Rlieem & Hensey Co. 

727 Fifteenth Street, N. W. Washington, D. C. 

Secured bv First Deed of Trust 

•/ 

To Luther A. Swartzell and Edmund D. Rlieem, Trustees 
Conveying Lots 9 and 10, Square 2672 
as described in Deed of Trust dated November 7, 1925 

****** 

21 On reverse side: 

Pay to the Order of 


Without Recourse To Me 
(Sg) John H. Holmead. 


Exhibit “B” 

$. 727 15th Street, N. W. 

Washington, D. C. 

. December 31, 1925. 

RECEIVED OF.for collection and safekeep¬ 
ing.note .... drawn by., numbered 

.., aggregating $., dated., 

secured by first deed of Trust on Lot., 

Square . 

SWARTZELL, RHEEM & HENSEY CO., 
i By (Sg) JOHN H. HOLMEAD. 

Treas . 
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22 Memoranda 

i 

JULY 21—1931. 

i 

Order Allowing Intervening Petition of Fred A. ]}enison 
and making him party plaintiff—filed. 


JULY 23—1931. 

Order Allowing Intervening Petition of R. S. Croggon 
and making him party plaintiff—filed. j 


Separate Answers of Fred P. Hayward and H. Cflenn 

Phelps, Trustees. 

Filed August 6, 1931. j 


* 


Fred P. Hayward and H. Glenn Phelps, as Trustees, 
for separate answer to the Bill of Complaint filed against 
them and other defendants in the above entitled cause, re¬ 
spectfully state to the Court: j 

Having read and considered the allegations of said Bill 
of Complaint and the answers of the defendant, John Han¬ 
cock Mutual Life Insurance Company, a corporation, 
thereto, and believing that said defendant has made g full, 
accurate and complete answer to all of the allegations of 
said Bill of Complaint which these defendants would be 
called upon to answer,—these defendants severally adopt 
as their separate answer to the allegations of said Bill of 
Complaint the answer of said defendant, John Hancock 
Mutual Life Insurance Company, and all of the averinents 
and denials of fact therein contained. 

WHEREFORE, these defendants pray that they may be 
hence dismissed with their reasonable costs and counsel fees 
in their behalf incurred. 

FRED P. HAYWARD | 

H. GLENN PHELPS 

23 District of Columbia, ss: j 

l 

I do solemnly swear that I have read the foregoing an¬ 
swer by me subscribed and know the contents thereof j that 
the facts therein stated of my personal knowledge are true, 
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and those stated upon information and belief, I believe to be 
true. 

H. GLEXX PHELPS 


Subscribed and sworn to before me this 6th day of August, 


1931. 


. CORA 0. WOODARD 

(Seal) Notary Public D. C. 

Commonwealth of Massachusetts, 

City of Boston, ss: 


I do solemnly swear that I have read the foregoing an¬ 
swer by me subscribed and know the contents thereof; that 
the facts therein stated of my personal knowledge are true, 
and those stated upon information and belief, I believe to 
be true. 

FRED P. HAYWARD 


Subscribed and sworn to before me this 30th day of July, 
1931. 


WALDO C. HODGDOX 


(Seal) 


Notary Public 


My commission expires March 26, 1937. 


McKEXXEY, FLAXXERY & CRAIGHILL 
Bv J S Flannery 
Attorneys for Defendants , 

Fred P. Hayward and 
H. Glenn Plielps. 


24 Separate Answer of the John Hancock Mutual Life 
Insurance Company , a Corporation, Defendant. 

Filed August 6 1931 

****** 

The John Hancock Mutual Life Insurance Company, a 

corporation, for separate answer to the Bill of Complaint 

hied against it and other defendants in the above entitled 

cause, and intervening petitions filed in said cause, respect- 

fullv states to the Court: 

* 

I. Having no information or knowledge, this defendant 
can neither admit nor deny the allegations of Paragraph I 
of the Bill of Complaint. 
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II. This defendant admits the allegations of fact in| Para¬ 
graph II regarding itself and Fred P. Ha ward and H. 
Glenn Phelps, Trustees, but being without definite informa¬ 
tion or knowledge, it can neither admit nor deny the re¬ 
maining allegations of said paragraph. 

III. In so far as Paragraph III purports to recite matters 
of record, this defendant prays that the records may be re¬ 
ferred to for verification. Being without definite informa- 

tion or knowledge, this defendant can neither iadmit 
25 nor deny the remaining allegations of said para¬ 
graph. 

IV. Being without definite information or knowledge, this 
defendant can neither admit nor deny the allegations pf fact 
contained in Paragraph IV of the Bill. 

V. In so far as matters of record are referred to or re¬ 
cited in Paragraph V, this defendant prays, if the satne be 
material, that the records be referred to for verification. 
Being without definite information or knowledge, this de¬ 
fendant can neither admit nor denv the remaining allega- 
tions of said paragraph. 

Va. Being without definite information or knowledge, this 
defendant can neither admit nor denv the allegations of fact 
contained in Paragraph Va of the Bill. 

VI. In answer to the allegations of Paragraph VI of the 

Bill, this defendant admits that the defendant, Eugene A. 

Smith, Incorporated, became the owner of the record title to 

the property in suit and that this defendant made a loan to 

and at the solicitation of said defendant, Eugene A. Smith, 

Incorporated, of the sum of $125,000 and required thpt the 

same be secured bv the execution and delivery of ai first 

• * 

deed of trust bearing date August 5,1930, to the defendants, 
Fred P. Hayward and H. Glenn Phelps, Trustees, ydiich 
said deed of trust was duly filed for record in the office of 
the Recorder of Deeds of the District of Columbia on the 


7th day of August, 1930, and recorded in Liber 647^3, at 
folio 201, ct srq., of the Land Records of the District of 
Columbia, but prays that the record thereof may be re¬ 
ferred to for verification. This defendant, however,j spe¬ 
cifically denies the other allegations of said paragraph ‘!‘that 
the execution, delivery and recordation of said deed of trust 
was by procurement of the defendant, John Hancock Mu- 
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tual Life Insurance Company, which corporation was 

26 desirous of lending certain moneys upon the security 
of a deed of trust upon the property aforesaid.” 

Further answering said Paragraph VI, this defendant 
says that on or about June 11, 1930, it received an appli¬ 
cation from said defendant, Eugene A. Smith, Incorporated, 
for a first mortgage loan of $125,000 to be secured by first 
deed of trust on Lot 853, Square 2672 (otherwise known as 
Lots numbered 9 and 10 in John Sherman’s Subdivision of 
part of “Mt. Pleasant”) improved by an apartment build¬ 
ing No. 1460 Irving Street, Northwest, Washington, D. C.; 
that said application for the loan was followed by the de¬ 
livery to this defendant of a preliminary report upon the 
title to said property through July 7, 1930, made by the Dis¬ 
trict Lawyers and Washington Title Insurance Companies 
for and addressed to Swartzell, Rheem & Hensey Company, 
which Title Companies, defendant is informed and believes, 
were requested to furnish said report by said Swartzell, 
Rheem & Hensey Company on behalf of the defendant, 
Eugene A. Smith, Incorporated; that Boss & Phelps, the 
loan correspondent of this defendant, thereupon ordered a 
survey showing the location of the building and lot and with 
the title report and survey in hand prepared a deed of trust 
and note which were sent to this defendant for its approval; 
that this defendant thereupon, having considered the mat¬ 
ter, agreed to make such loan and return said deed of trust 
and note with its check, payable to the order of said Boss & 
Phelps for $125,000, and thereupon said Boss & Phelps 
transmitted said deed of trust and note to the aforesaid 
Title Companies with their letter of instructions dated July 
23, 1930, in which letter tliev stated ‘‘this loan is to be a 
first trust of record, and we are to be furnished Mortgage 
Warranty Certificate, showing it as a first lien;” that sub¬ 
sequently said Boss & Phelps delivered to said Title 

27 Companies their check dated August 6, 1930, payable 
to the order of said Title Companies for $122,756.65, 

being the amount of said loan less charges to be paid by the 
borrower, and this defendant, upon information and belief, 
avers that on or about August 8, 1930, said Title Companies 
on behalf of said defendant, Eugene A. Smith, Incorporated, 
paid to the defendant, Swartzell, Rheem & Hensey Com- 
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pany, the sum of $118,451.80, which amount represented the 
proceeds of this defendant's aforesaid loan, after deducting 
various charges and expenses payable by the borrower, and 
rendered a statement to said defendant, Eugene A.! Smith, 
Incorporated, showing their settlement of the rnatteE 

Defendant is informed and believes and, therefore, avers 
that on or about said 8th day of August, 1930, said Swartz- 
ell, Rlieem & Hensey Company were in possession of the 
proceeds of another loan secured or to be secured by a sec¬ 
ond deed of trust upon said property and other moneys, 
property and/or credits of said defendant, Eugjene A. 
Smith, Incorporated, and notified said Title Companies, in 
writing, to that effect; that thereupon the defendants, Lu¬ 
ther A. Swartzell and Edmund D. Rlieem, Trustees under 
a certain deed of trust from Rose G. Casey as to lier sole 
and separate estate, bearing date November 7, 19^5, and 
recorded that dav in Liber 5630, at folio 372 of thb Land 
Records of the District of Columbia, delivered their deed of 
release of said trust bearing date August 8, 1930, alid pre¬ 
pared on a blank form bearing the printed legend “Tjhe Dis¬ 
trict Title Insurance Company, The Lawyers Title| Insur¬ 
ance Company, The Washington Title Insurance Company, 
Washington, I). C.,” which deed of release was filed for 
record on the lltli day of August, 1930, and recorded in 
Liber 6473, at folio 548 of the Land Records of the District 
of Columbia; thereupon said Title Insurance Com- 
28 panics on, to wit, August 15, 1930, issued to Ijhis de¬ 
fendant their Certificate and Warranty of Title for 
Mortgagee that the aforesaid deed of trust from l^ugene 
A. Smith, Incorporated, to Fred P. Hayward and H. Glenn 
Phelps, Trustees, bearing date on the 5th day of August, 
1930, and duly recorded, was a first lien upon said real 
estate. 

Via. In answer to the allegations of Paragraph Via of 
the Bill, this defendant specifically denies that this defen¬ 
dant and said Eugene A. Smith, Incorporated, 4 ‘being de¬ 
sirous to have it appear of record that the said deed df trust 
last mentioned (the deed of trust dated and recorded No¬ 
vember 7, 1925) was a first deed of trust” * * * * “paused 
to be prepared, for execution by the defendants, Luther A. 
Swartzell and Edmund D. Rheem, Trustees,” * * ? * “a 
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form of release to defendant, Eugene A. Smith, Incorpo¬ 
rated, of the deed of trust to them” * * * * and ‘ 4 procured 
to be executed and delivered to them by the defendants, 
Luther A. Swartzell and Edmund D. Rheem, Trustees,” 
* * * * “sai^ form of release having been first altered by 
cancelling or lining out the words ‘as evidenced by the ex¬ 
hibition to the said Trustees of the promissory notes se¬ 
cured therebv “Marked Paid” ” as alleged, and on the con- 
trary avers that the true facts are correctly and fully set 
forth in its answer to the preceding paragraph of said Bill. 

VII. In answer to the allegations of Paragraph VII of 
the Bill, this defendant denies that “it induced the execution 
and delivery of said deed of release” as therein alleged, but 
on the contrary avers that the true facts are fully set forth 
in its answer to Paragraph VI. Being without definite in¬ 
formation or knowledge, this defendant can neither admit 
nor denv the remaining allegations of fact contained in Par- 
agraph VII of the Bill. The last sentence of said Para¬ 
graph VII, this defendant is informed, contains a 

29 conclusion of law which this defendant is not called 
upon to answer, but in so far as it purports to make 
an assertion of fact, this defendant specifically denies the 
same. 

VIII. In answer to the allegations of Paragraph VIII of 
the Bill, this defendant specifically denies that it “at¬ 
tempted to waive the usual customary and necessary condi¬ 
tion precedent to the proper release of a deed of trust,” 
as therein alleged, and on the contrary avers that the true 
facts are correctly and fully set forth in its answer to Para¬ 
graph VI of said Bill. 

Further answering the allegations of said Paragraph, this 
defendant denies that the indebtedness in said Paragraph 
described “remained wholly unpaid” as alleged, and that 
“no transactions had occurred which authorized or justified 
the release of the deed of trust” therein referred to, as al¬ 
leged, and on the contrary, upon information and belief, 
avers that the indebtedness therein described was fully paid 
and satisfied in accordance with the terms and provisions 
of the deed of trust purporting to secure the same, as ac¬ 
knowledged in the aforesaid deed of release dated August 8, 
1930, and recorded August 11, 1930, in Liber 6473, at folio 
548 of the Land Records for the District of Columbia. 
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IX. In answer to the allegations of Paragraph IX of the 
Bill, this defendant denies each and all of the allegations of 
fact therein contained and avers that the true fhcts are 
fully set forth in its answer to Paragraph VI of the Bill. 
In so far as said paragraph asserts conclusions of law, this 
defendant is informed it is not required to answer, but it 
denies the correctness of said conclusions. 

X. In answer to the allegations of Paragraph X of the 
Bill, this defendant being without information or knowledge 

can neither admit nor denv the allegations of said 

0 j 

30 paragraph regarding the custody of the notes therein 
referred to, but denies each and all of the reclaming 
allegations of said paragraph, excepting such as raise ques¬ 
tions of law, which defendant is informed it is not called 
upon to answer. 

XI. In answer to the allegations of Paragraph XI of the 
Bill, this defendant, being without information or knowl¬ 
edge can neither admit nor denv the payments made by said 
Swartzell, Rheem & Hensey Company, but this defendant 
denies that the plaintiffs were without information or 
knowledge as to the aforesaid loan made by this defendant 
to the defendant, Eugene A. Smith, Incorporated, gnd the 
various conveyances made, executed and delivered to se- 
cure the same, but on the contrary avers that said plaintiffs, 
through their agents, Swartzell, Rheem & Hensejj Com¬ 
pany, had full and complete knowledge of the matter and 
also access to the public Land Records of the Distjrict of 
Columbia containing the record of said transaction, j 

XII. In answer to the allegations of Paragraph XII of 
the Bill, this defendant being without information or knowl¬ 
edge can neither admit nor deny the payments alleged to 
be due to the plaintiffs from other defendants, buj: upon 
information and belief, denies that any default exists in re¬ 
spect of which plaintiffs are entitled to foreclosure. 

XIII. In answer to the allegations of Paragraph XIII 
of the Bill, this defendant specifically denies that, in fact or 
in law, the defendant, Swartzell, Rheem & Hensey Conbpany, 
acted in the capacity of its agent in any respect whatsoever. 
The remaining allegations of said paragraph raise ques¬ 
tions of law which this defendant is in formed it is not called 
upon to answer. 
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XIV. In answer to the allegations of Paragraph XIV of 
the Bill, this defendant says that it has never as- 
31 serted, and does not now assert, any claim growing 
out of the aforesaid loan to the defendant, Eugene A. 
Smith, Incorporated, against the bankrupt, Swartzell, 
Rheem & Hensev Company, and has no need of a Receiver 
or Trustee to prove any such claim against the bankrupt’s 
estate. 


Further answering said paragraph, this defendant says 
that whether the plaintiffs have any claim against the said 
bankrupt’s estate, whether they are entitled to a Receiver to 
present such a claim and whether the Court has jurisdiction 
to grant the relief prayed, are all questions of law which 
this defendant is not called upon to answer. 

WHEREFORE, your defendant having made full answer 
and disclosure as prayed in said Bill of Complaint, prays 
that it may be hence dismissed with its reasonable costs and 
counsel fees in this behalf incurred. 


JOHN HANCOCK MUTUAL LIFE 
INSURANCE COMPANY 
Bv GUY W. COX 
Vice President. 

(Corporate Seal) 


Attest: 

CHARLES J. DUNAN 
Secretary. 


Commonwealth of Massachusetts, 

City of Boston, ss: 

I do solemnly swear that I have read the foregoing an¬ 
swer bv me subscribed as Vice President of the John Han- 
cock Mutual Life Insurance Company and 1 know the con¬ 
tents thereof; that the facts therein stated of my personal 
knowledge are true, and those stated upon information and 
belief. I believe to be true. 

GUY W. COX 


Subscribed and sworn to before me this 30tli dav of Julv, 
1931. 

WALDO C. HODGDON 

(Seal) Notary Public 

My commission expires March 26, 1937. 
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McKENNEY, FLANNERY & CRAIGHILL j 
By J. S. FLANNERY j 

Attorneys for Defendant, 

John Hancock Mutual Life Insurance 
Company. 

32 Answer of Defendant, Eugene A. Smith, Inc. 

Filed September 25 1931 

* * * # # i # 

> J 

To the Honorable, The Supreme Court of the District of 
Columbia, holding an Equity Court. 

The answer of the defendant, Eugene A. Smith,j Inc., to 
the bill of complaint of the plaintiffs, Elizabeth S. Davis, 
et al, or to so much thereof as it is advised is necessary and 
material for it to answer, respectfully states to the Court as 
follows: I 

1. This defendant is without knowledge as to the allega¬ 
tions of said paragraph, but if the same be material, calls 
for strict proof thereof. 

2. This defendant admits the allegations of sa^d para¬ 
graph as to the incorporation and place of business of this 
defendant. This defendant is without knowledge ajs to the 
remaining allegations of said paragraph, but if t|ie same 
be material, calls for strict proof thereof. 

3. This defendant has no personal knowledge of tjhe facts 
alleged in said paragraph, but states that according to the 

land records of the District of Columbia, to which 

33 reference is hereby made, said Rose G. Casey was the 
owner of and held the record title to the land and 

property in said paragraph mentioned. 

4. and 5. This defendant has no personal knowledge as 
to the facts alleged in said paragraphs, although ijt is ad¬ 
vised that according to the land records of the District of 
Columbia, to which reference is hereby made, said Rose G. 
Casey executed a deed of trust as in said paragraphs! alleged 
on, to-wit, the 7th day of November, 1925, to seepre the 
indebtedness referred to in paragraph 4 of said bill; that 
for greater certainty as to the provision of said deed of 
trust this defendant refers to the record thereof as the same 
appears in the office of the Recorder of Deeds in Liher 5630 
at folio 372. 
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5. a. This defendant has no knowledge as to the allega¬ 
tions of said paragraph, but if the same be material, calls 
for strict proof thereof. 

6. This defendant has no knowledge as to the divers con¬ 
veyances of spid property between the 7th day of November, 
1925, and the 20th day of May, 1929, except as the same ap¬ 
pear of record, to which records reference is hereby made; 
that on, to-wit, the 21st day of May, 1929, this defendant 
acquired title to said property, which was then subject to 
said encumbrances, among which was the said deed of trust 
executed by the said Rose G. Casey, on, to-wit, the 7th day 
of November, A. D., 1925; that this defendant executed a 
deed of trust to defendants Fred P. Hayward and H. Glenn 
Phelps as Trustees to secure the payment of a certain prom- 

issorv note executed bv this defendant in and for the sum 
» * 

of One I hundred twenty-five thousand Dollars ($125,- 
34 000.00), payable to the order of the defendant, John 

Hancock Mutual Life Insurance Company, in install¬ 
ments as set forth in said deed of trust, to which reference 
is hereby made; that the said note was executed and deliv¬ 
ered for monov loaned bv the defendant, John Hancock Mu- 
tual Life Insurance Company upon the said land and prop- 
ertv. The defendant denies each and all of the remaining 
allegations of said paragraph. 

6.a. This defendant denies that it caused a release to be 
prepared for execution by the defendants, Luther A Swartz- 
ell and Edmund D. Rheem, Trustees under the deed of trust 
securing the payment of said plaintiffs’ alleged notes, al¬ 
though it admits the fact to be that there was executed and 

delivered bv said trustees a deed of release which was dulv 
• • 

recorded among the land records of the District of Colum¬ 
bia; that upoji the faith of the validity of said deed of 
release, this defendant executed the said deed of trust to the 
said John Hancock Mutual Life Insurance Company to se¬ 
cure the payment of its said note for One hundred twenty- 
five thousand Dollars ($125,000); that the said deed of re¬ 
lease was not exhibited to this defendant and this defendant 
accordingly has no knowledge as to whether the same was 
altered in the manner alleged in said paragraph, or in any 
other manner. This defendant denies each and all of the 
remaining allegations of said paragraph. 
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7. Answering the allegations of said paragraph,, this de¬ 
fendant admits that One hundred eighteen thousand four 
hundred fifty-one and 80/100 Dollars ($118,451.80) of the 
proceeds of the said One hundred twenty-five thousand Dol¬ 
lar ($125,000) loan were paid to the office of Swartzell, 
Rheem & Hensey Company on, to-wit, the 9th daj[ of Au¬ 
gust, A. D., 1930, together with a promissory note in and 

for the sum of Forty thousand Dollars ($40,000.00) 

35 payable to the order of Charles \V. Handy and se¬ 
cured upon said property; that the deed of trust se¬ 
curing the payment of said Forty thousand Dollar ($40,000) 
note was dated on, to-wit, the 5tli day of August, 1930, and 
the defendants, Edmund I). Rheem and J. Newton Brewer 
are named therein as Trustees; that in addition j to said 
Forty thousand Dollar ($40,000) note this defendant exe¬ 
cuted and delivered to said Swartzell, Rheem & jHensey 
Company, its promissory note in and for the sum of pEighty- 
two hundred ninety-five and 70/100 Dollars ($8295.70), cov¬ 
ering various items of repairs on said property anjd other 
miscellaneous expense in connection with the said transac¬ 
tion. This defendant likewise admits that the said Forty 
thousand Dollar ($40,000) note was, after the date thereof, 
sold to the defendant, Julius I. Peyser, who is pow the 
holder thereof. This defendant savs it is advised that the 

v i 

remaining allegations of said paragraph are conclusions 
of law to which it is not required to make answer. 

8. This defendant denies each and every of the allegations 
of said paragraph. 

Further answering said paragraph, this defendant says 
there is no usual customary and necessary condition pre¬ 
cedent to the proper release of a deed of trust that the note 
secured thereby be marked paid and cancelled or with simi¬ 
lar words; nor is there any requirement of law that t^he said 
notes marked paid and cancelled be exhibited to the trustees 
as a condition to execution by them of a valid deed of re¬ 
lease. 

9. At the time of the making and recording of the deed 
of release referred to in said paragraph, this defendant 

had no knowledge of the ownership of the notes pur- 

36 porting to be secured by said deed of trust dated the 
7th day of November, 1925. Each and all of the re¬ 
maining allegations of said paragraph are denied. 
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10. This defendant has no knowledge as to whether the al¬ 
leged notes claimed to be owned by said plaintiffs were held 
by them at the time of the making and recording of the said 
deed of release, but if the same be material, calls for strict 
proof thereof. This defendant admits that at the time of 
the payment of said notes secured by the said deed of trust 
dated the 7tl} day of November, 1925, the same were not due, 
but respectfully states to the Court that in and by said deed 
of trust, to which reference is hereby made, it was specifi¬ 
cally provided payment thereof should be made at the office 
of Swartzell, Rheem & Hensey Company, which said cor¬ 
poration was authorized to demand and receive such pay¬ 
ment ; that the several holders of the notes secured bv said 
trust accepted and held the same subject to the terms there¬ 
of, and as this defendant is advised and believes, thereby 
constituted and appointed said Swartzell, Rheem & Hensey 
Company their agent for the purpose of receiving payment 
thereon and directing a release of the property bound there¬ 
by; that solely in reliance upon the said authority so con¬ 
ferred upon said Swartzell, Rheem & Hensey Company as 
aforesaid, this defendant executed and delivered its said 
note in the sum of One hundred twenty-five thousand Dol¬ 
lars ($125,000.00) and also caused to be delivered to the 
said Swartzell, Rheem & Hensey Company a certain other 
promissory note in and for the sum of Forty thousand Dol¬ 
lars ($40,000.00) likewise secured upon the said property 
and constituting a lien thereon, together with its note in the 
sum of Eighty-two hundred ninety-five and 70/100 Dollars 
($8295.70), as hereinabove set forth. Each and all of the 
remaining allegations of said paragraph are denied. 
37 11. This defendant has no knowledge of the allega¬ 

tions of said paragraph, and if they be material, calls 
for strict proof thereof. 

12. The allegations of said paragraph are denied. 

13 and 14. This defendant is advised that the allegations 
of said paragraphs are conclusions of law to which it is not 
required to make answer. However, this defendant respect¬ 
fully states to the Court that said plaintiffs are not entitled 
to the appointment of a receiver for the purpose of filing on 
behalf of said plaintiffs and the defendants in this cause 
such claim as may exist in favor of said parties against 


ELIZABETH S. DAVIS ET AL. VS. ROSE G. CASEY ET ^L. 31 

i 

Swartzell, Rheem & Hensey Company, whose assets and 
property are being administered in this Honorable Court, 
holding a Bankruptcy Court, and it respectfully resists the 
appointment of any receiver for such or any otter pur¬ 
pose. 

And, having fully answered said bill of complaint, this 
defendant prays that it may be hence dismissed with its 
costs. 


EUGENE A. SMITH, INC., 

By FRANK A. SIMON | 

Vice Pyres .— 

BRANDENBURG & BRANDENBURG 
bv L M Denit 

* I 

Attorneys for Defendant , Eugene A. 

Smith, Inc. 

38 District of Columbia, ss: j 

i 

Frank A. Simon upon oath deposes and says that he is 
Vice-President and agent of Eugene A. Smith, Inc., a cor¬ 
poration, on whose behalf, and by whose authority, he has 
signed the foregoing and annexed answer; that he has read 
said answer; that the facts therein stated of his own knowl¬ 
edge are true, and those stated upon information ancl belief, 
he believes to be true. j 

FRANK A. SIM^N 


Subscribed and sworn to before me this 24th day of Sep¬ 
tember, A.D., 1931. | 

ZOE M. SHEA 

(Seal) Notary Public, %). C. 

39 Answer of Rose G. Casey 

Filed October 28 1931 


* * * * # #i 


Now comes Rose G. Casey and for answer to the bi}l here¬ 
in, says: j 

1. She has no knowledge of the averments of paragraph 

1 thereof. ! 

2. She is a citizen of the United States, resident of the 
District of Columbia; she has no knowledge of anyjof the 
other averments of paragraph 2. 
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3. She admits the averments of paragraph 3. 

4. She has no knowledge whether John H. Holmead was 
an officer of and in said transaction acted as accommodation 
payee for said Swartzell, Rheem and Hensey Company. 
She admits the other averments of paragraph 4. 

5. She admits the averments of paragraph 5. 

5A. She has no knowledge of any of the averments of 
paragraph 5A. 

6. She hak no knowledge of any of the averments of 
paragraph 6. 

6A. She has no knowledge of any of the averments of 
paragraph 6A. 

7. She has no knowledge of any of the averments of 
paragraph 7. 

8. She has no knowledge of anv of the averments of 
paragraph 8. 

9. She denies all of the knowledge attributed to her bv 

w •» 

the averments of paragraph 9. She denies that she at¬ 
tempted to provide for the satisfaction of said outstanding 
equity by relying upon said Swartzell, Rheem and Hensey 
Company to make payment to the plaintiffs and other note 
holders. Sh6 has no knowledge of any of the other aver¬ 
ments of paragraph 9. 

10. She has no knowledge of any of the averments of 
paragraph 10. 

11. She has no knowledge of any of the averments of 
paragraph 11. 

12. She denies that the notes of the plaintiffs have not 
been paid; she denies that a default exists in respect of 
which plaintiffs are entitled to foreclosure of the deed of 
trust securing their said notes. 

13. She has no knowledge of any of the averments 
40 of paragraph 13. 

14. She has no knowledge of any of the averments 
of paragraph 14. 

WHEREFORE, she prays to be hence dismissed with her 
costs. 

i DANIEL THEW WRIGHT 

PHILIP ERSHLER 
Attorney for Rose G. Casey. 
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District of Columbia, $$: 

Rose G. Casey, being first duly sworn, says that tlie facts 
set forth in the foregoing answer are true as she! verilv 
believes. 

EOSE G. CASEY 

i 

Sworn to before me and subscribed in my presence this 
28th day of October, A. D., 1931. 

EVELYN R. POTTERTON 

(Seal) Notary Public, D. C. 

41 Separate Answer of the Defendant Julius /. Jfeyser. 

‘Filed December 19 1931 


♦ * * # * # # j • 

The defendant Julius I. Peyser, for answer to sd much 
and such parts of the bill of complaint in the above-entitled 
cause filed, as he is advised it is necessary or material for 
him to make answer unto, answering, says: 

1. He is without knowledge as to any of the averments of 
the first paragraph of the bill, except those relating to the 
two corporate plaintiffs, which he admits. 

2. He admits the averments of the second paragraph of 
the bill in so far as he is concerned. 

3. He admits the averments of the third paragraph'of the 
bill, except as to the specific description of the parcels of 
land therein mentioned, and he believes the same to be cor¬ 
rectly described in the said paragraph, but for greater cer¬ 
tainty he makes reference to the original record thereof. 

4. He admits the averments of the fourth paragraph of 

the bill. ; 

5. He admits the averments of the fifth paragraph of the 
bill, except the averment that the deed of trust therein men¬ 
tioned contained the conditions and the power of sale usual 
in deeds of trust in the District of Columbia, as to which he 

admits that the said deed of trust did contain a power 
42 of sale, but he is informed and believes, and accord¬ 
ingly avers, that there are no such conditions or pow¬ 
ers of sale which can be said to be usual in deeds of trust to 
secure indebtednesses in the District of Columbia, and as 
thus explained he denies that averment of the fifth para¬ 
graph of the bill. 
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5a. He admits that the promissory notes referred to in 
said paragraph were sold or otherwise disposed of by 
Swartzell, Rheem & Hensey Company, but is without knowl¬ 
edge as to whether this was to numerous purchasers of the 
same or for value. He is without knowledge as to whether 
the notes mentioned in said paragraph were allocated and 
transferred to plaintiff Elizabeth S. Davis in lieu of funds 
due her from the said Swartzell, Rheem & Hensey Company, 
or whether she is now the actual holder and owner thereof 
or in possession of the same, or what, if any, notes the other 
plaintiffs mentioned in said paragraph purchased, except 
he admits that the plaintiffs Rawson and Wise left certain 
notes in the custody of Swartzell, Rheem & Hensev Com- 
pany and received receipts therefor in the form of Exhibit 
B to the bill, and that the same are now in the possession of 
the trustees in bankruptcy of said Swartzell, Rheem & Hen¬ 
sey Company who have refused to surrender possession 
thereof. 

6. He admits the averments of the sixth paragraph of the 
bill, except the averments (a) that the deed of trust therein 
mentioned contains the provisions usually contained in a 
deed of trust in the District of Columbia securing payment 
of indebtednesses, as to which he reiterates the averment 
contained in paragraph 5 of this answer with respect to pro¬ 
visions usually contained in such deeds of trust, (b) he is 
without knowledge as to whether the execution, deliverv and 
recordation of the deed of trust mentioned in said para¬ 
graph was by procurement of the defendant John Hancock 

Mutual Life Insurance Company, or whether it was 
43 desirous of lending certain moneys upon the security 

of a deed of trust upon the property aforesaid. 

6a. He isi without knowledge as to the averments of para¬ 
graph 6a of the bill, except the averment that the release of 
the deed of trust therein mentioned was recorded on August 
11, 1930, in Liber 6473 at folio 548 et seq. of the Land Rec¬ 
ords of the District of Columbia, which he admits. 

7. He is without knowledge as to the averments of the sev¬ 
enth paragraph of the bill, except the averments that the 
Swartzell, Rheem & Hensey Company sold to this defendant 
on September 13, 1930, the Forty Thousand Dollars ($40,- 
000.00) note described in said paragraph, and that this de¬ 
fendant took title thereto and thereafter Herman Cutler 


I 
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conveved title to the said real estate to the defendant Eu- 
* 

gene A. Smith, Incorporated, which was the owner and 
holder of the record title at the time of the filing <{)f suit, 
which averments he admits, and this defendant expressly 
avers that he purchased the said Forty Thousand Dollars 
($40,000.00) note in reliance upon the record title to the said 
property and without any knowledge or information as to 
any infirmity or defect therein or equity to the contrary, if 
anv such in fact exists. 

I 

8. He is without knowledge as to the averments of the 
eighth paragraph of the bill, except the averment as to the 
printed notice contained on the notes, which he admits. 

9. He is without knowledge as to any of the averments of 
the ninth paragraph of the bill, and specifically avers that 
at the time of the purchase by him of the said Forty Thou¬ 
sand Dollars ($40,000.00) note, he had no knowledge 0f any 
of the matters or things stated in the said paragraphj 

10. He is advised and believes, and accordingly avers, 
that the averments of the tenth paragraph of the bill are in 
part matters of law and in part matters of fact, and that as 

to the matters of law he is not called upon to 1 make 
44 answer. He is without knowledge as to any bf the 
matters of fact in said paragraph contained. 

11. He is without knowledge as to the averments of the 
the eleventh paragraph of the bill, except the averment that 
the Swartzell, Rlieem & Hensey Company was adjudicated 
bankrupt on January 26, 1931, which he admits. 

12. He is without knowledge as to the averments pf the 
twelfth paragraph of the bill. 

13. He is advised and believes, and accordingly aver§, that 
the thirteenth paragraph of the bill consists of matters of 
law, as to which he is not called upon to make answer, ex¬ 
cept the averment that the Swartzell, Rheem & Hensey Com¬ 
pany was an agent for him, which he specifically deniep. 

14. He is advised and believes, and accordingly 0vers, 
that the averments of the fourteenth paragraph of the bill 
constitute mere arguments and matters of law, which!he is 
not called upon to answer, but without waiving the sa^d ob¬ 
jection he is further advised and believes, and accordingly 
avers, that there is no one claim against Swartzell, Rheem & 
Hensey Company with the only question in issue as th who 
is the owner thereof, as averred in the said paragraph, but 
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on the contrary if there is any claim against that company 
by any one or more of the parties to this suit the same is 
separate and distinct as to the plaintiffs on the one hand 
and the defendants on the other, and likewise is separate 
and distinct as between various of the defendants, as well as 
perhaps separate and distinct as between different ones of 
the plaintiffs, and he avers that since the filing of the bill in 
this cause the plaintiffs have on their own motion assumed 
to take an order of the Court appointing receivers for the 
supposed claim against the Swartzell, Rheem & Hensey Com¬ 
pany, and thereafter, to-wit, on the 25th day of July, A. D. 

1931, such receivers assumed to file a claim against 
45 that company, and this defendant is advised and be¬ 
lieves, and accordinglv avers, that bv the filing of the 
said claim the plaintiffs recognized the Swartzell, Rheem & 
Hensey Company as their agents in all matters mentioned 
or referred to in their said bill and ratified the conduct of 
the said company and its officers and agents as agent of the 
plaintiffs, with like effect as if the said matters and things 
had been done or omitted to be done by the plaintiffs them¬ 
selves in proper person, and that the plaintiffs thereby 
elected to have recourse against the Swartzell, Rheem & 
Hensey Company alone as to the entire subject matter of 
their bill and are therefore not entitled to maintain this suit 


irrespective of any other grounds of defense thereto, but are 
estopped. 

Likewise without waiving his objection aforesaid to the 
fourteenth paragraph of the bill, he is further advised and 
believes, and accordingly avers, that the bill contains no 
charge or claim of any defect or infirmity in his title to the 
Forty Thousand Dollars ($40,000.00) note described there¬ 
in, or of any equity contrary to his rights thereto, and ac¬ 
cordingly that there is no occasion for him to make any 
claim against the Swartzell, Rheem & Hensey Company. 

And having fully answered, this defendant prays he may 
be hence dismissed with his reasonable costs. 


JULIUS I. PEYSER 

AY. C. SULLIVAN 
Attorney for defendant 
Julius I. Peyser . 
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District of Columbia, ss : 


I, Julius I. Peyser, on oath say that I have read the fore¬ 
going and annexed answer by me subscribed, and I know the 
contents thereof; that the matters and things therein set 
forth as of personal knowledge are true, and thbse set 
46 forth upon information and belief, I believe to be 
true. 

JULIUS I. PEYSER 


Subscribed and sworn to before me this 18th day of De¬ 
cember, A. D. 1931. 

MAUD F. PAUL | 
Notary Public in and for the 
District of Columbia j 


(Notarial Seal) I 

47 Answer of Defendants , District Title Insurance (Com¬ 

pany, Lawyers Title Insurance Company J and 
Washington Title Insurance Company, to the Bill 
of Complaint . 


(Filed March 16 1932) 

* * * * * * * I * 

To the Honorable, the Supreme Court of the District of 
Columbia, holding an Equity Court. 

The answer of the defendants, District Title Insurance 
Company, Lawyers Title Insurance Company, and 'Vtash- 
ington Title Insurance Company, to the bill of complaiht of 
the above named plaintiffs, or to so much of said bill as they 
are advised is necessary and material for them to answer, 
respectfully shows to this Honorable Court as follows; 


1 . 


These defendants have no knowledge or informatiojn as 
to the citizenship and residence of the several persons 
named as plaintiffs, nor as to the capacity in which they tile 
this suit, except with reference to said Potomac Insurance 
Company and the American Security & Trust Company. 
These defendants admit that said corporations are organ¬ 
ized under the laws of the District of Columbia, and engaged 
in business therein. 
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48 2. 

On information and belief, these defendants admit the 
allegations of said paragraph with respect to the citizenship 
and residence of the several defendants named in this cause. 

3. 

These defendants admit that according to the land rec¬ 
ords of the District of Columbia, said Hose G. Casey was, 
on the 7th day of November, 1925, the owner of the land and 
property in said paragraph described; that according to 
said records said Hose G. Casey acquired said property by 
deed recorded in Liber 5630 at folio 370, to which said rec¬ 
ord reference is, for greater certaintv, herebv made. 

4. and 5. 

These defendants admit that according to the land rec¬ 
ords of the District of Columbia, said Rose G. Casev exe- 
cuted and delivered a deed of trust to secure the promissory 
notes in said paragraphs described; that they verily believe 
that Exhibit A attached to said bill of complaint is a true 
copy of one of said notes, but for greater certainty they re¬ 
fer to the original deed of trust and the originals of said 
notes. These defendants have no knowledge as to the re¬ 
maining allegations of said paragraphs, and, therefore, can 
neither admit nor deny the same, but if they be material, 
call for strict proof thereof. 

5A. 

These defendants have no knowledge or information as to 
the matters and things alleged in said paragraph, and, there¬ 
fore, can neither admit nor deny the same, but if they be 
material, call for strict proof thereof. 

49 6. 

These defendants admit that according to the land reo- 
ords of the District of Columbia, on, to-wit, the 5th day 
of August, 1930, Eugene A. Smith, Inc., which then held the 
record title to said property, executed a deed of trust to 
secure the payment of a certain promissory note for the sum 
on One hundred twenty-five thousand Dollars ($125,000), 
to the order of said John Hancock Mutual Life Insurance 
Company, and said deed of trust is recorded as in said para- 



ELIZABETH S. DAVIS ET AL. VS. ROSE G. CASEY ET AL. 39 

' I 

| 

graph alleged. These defendants have no knowledge or in¬ 
formation as to whether the execution, delivery and recor¬ 
dation of said deed of trust was by the procurement of the 
defendant, John Hancock Mutual Life Insurance Company, 
or otherwise, but if that be material, demand strict proof 
thereof. 

6A. | 

These defendants admit that there was executed and de¬ 
livered by Luther A. Swartzell and Edmund D. Rheemj, trus¬ 
tees, a deed of release to the defendant, Eugene A. Smith, 
Inc*., of the deed of trust in said paragraph mentioned!; that 
said deed of release so executed as aforesaid, was delivered 
to these defendants to be recorded in connection with the 
loan from said John Hancock Mutual Life Insurance Com¬ 
pany to said Eugene A. Smith, Inc., and said release was 
duly recorded. These defendants have no knowledge as to 
the remaining allegations of said paragraph, but if they be 
material, call for strict proof thereof. 

i 

7 
* • 

I 

These defendants admit that there was paid to Swattzell, 
Rheem & Hensev Company as the proceeds of the 
50 loan of One hundred twenty-five thousand Dollars 
($125,000.00), made by said John Hancock Mutual 
Life Insurance Company to said Eugene A. Smith, Inc}., the 
sum of One hundred eighteen thousand, four hundred fifty- 
one and 80/100 Dollars ($118,451.80), on or about thfe 9th 
clav of August, 1930. These defendants further admit] that 
according to the land records, said defendant, Eugene A. 
Smith, Inc., conveyed said property to the defendant, Her¬ 
man Cutler, on, to-wit, the 5tli day of August, 1930, and! said 
Herman Cutler executed and delivered a certain other jdeed 
of trust dated the 5th day of August, 1930, to the defendants, 
Edmund D. Rlieeni and J. Newton Brewer as trustees, to 
secure the payment of a certain promissory note in the sum 
of Forty thousand Dollars ($40,000) executed by said Cut¬ 
ler to the order of Charles W. Handy, which said note! was 
delivered to said Swartzell, Rheem & Hensey Company. 
These defendants are informed and believe that in said 
transaction said Herman Cutler and Charles W. Handy 
acted as agents or as accommodation parties. These defen¬ 
dants further admit that according to said land records, 


i 
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said Herman Cutler re-conveyed said property to said de¬ 
fendant, Eugene A. Smith, Inc., after the recordation of the 
said deed of trust securing the payment of said Forty thou¬ 
sand Dollars ($40,000.00), as hereinabove mentioned. These 
defendants have no knowledge or information with respect 
to the other matters and things alleged in said paragraph, 
and can neither admit nor denv the same, but if thev be ma- 
terial, call for strict proof thereof. 

8 . 

These defendants state that they did not, at the times of 
the making and recordation of the deed of release and of 
the deeds of trust in said paragraph referred to, nor 
51 do they at this time, have any knowledge as to 
whether said plaintiffs owned notes secured by said 
deed of trust dated the 7th day of November, 1925, or as to 
whether the said notes, or either of them, had been paid, or 
what interest, if any, had been paid thereon. These defen¬ 
dants can, therefore, neither admit nor deny said allegations 
of said paragraph, but if they be material, call for strict 
proof thereof. 

9. I 

These defendants have no knowledge or information as 
to what, if anything, was known by the defendants, John S 
Hancock Mutual Life Insurance Company and Eugene A. 
Smith, Inc., as to how the notes secured by said deed of 
trust, dated the 7th day of November, 1925* were held, or \ 
as to what outstanding equity, if any, the note holders had 
in said property. They deny that said release was illegal, [ 
wrongful and void. They further deny that payment to 
said Swartzell, Rheem & Hensev Company did not satisfy 
and pay the debt secured by said deed of trust. They fur¬ 
ther deny that payment to said Swartzell, Rheem & Hensev 
Company made said company the agent of the payors as in 
said paragraph alleged. 

10 . 

Answering the allegations of said paragraph, these defen¬ 
dants state that they have learned by examining the records 
of said Swartzell, Rheem & Hensev Company that the notes 
claimed to be owned by plaintiffs, Elizabeth S. Davis, Agnes 
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B. Wise, and Edward K. Rawson, were in the custody of 
said company at the time funds were delivered tljere for 
payment. These defendants have no knowledge as to the 
custody of notes of the remaining plaintiffs, if any tljey had, 
and can, therefore, neither admit nor deny the allegations 
of said paragraph with reference thereto, but if they 

52 be material, call for strict proof thereof. These de¬ 
fendants state that the remaining allegations!of said 

paragraph are conclusions of law to which they are not re¬ 
quired to make answer. 

11 . 

These defendants have no knowledge as to the allegations 
of said paragraph, except that they admit said Swjartzell, 
Rheem & Hensey Company was adjudicated a bankrupt on, 
towit, the 26th day of January, 1931. As to the remaining 
allegations of said paragraph, if the same are material, 
these defendants call for strict proof thereof. 

12 . 

j 

These defendants deny the allegations of said paragraph. 

13. | 

These defendants deny the allegations of said paragraph. 
Further answering said paragraph, these defendants state 
that the payment to the said Swartzell, Rheem & Hensey 
Company as hereinabove set forth, was made by these de¬ 
fendants pursuant to and in accordance with directions 
given these defendants by said Eugene A. Smith, Inc., and 
John Hancock Mutual Life Insurance Company, anq in re¬ 
liance upon the deed of release delivered to these defendants 
by Luther A. Swartzell and Edmund D. Rheem, trustees as 
aforesaid. 

14. ! 

I 

These defendants are advised that the allegations bf said 
paragraph are conclusions of law to which they are pot re¬ 
quired to make answer. They further state that they are 
informed by their counsel that no reason exists for 

53 the appointment of a receiver or receivers to prove 
claims of said plaintiffs and/or other persons inter¬ 
ested by reason of the matters alleged in said bill of com- 
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plaint, nor does this Court have jurisdiction to make such 
appointment and vest in such receiver or receivers, any au¬ 
thority to act for or on behalf of these defendants. 

•> 

Further answering said bill of complaint, these defen¬ 
dants state that the defendant, John Hancock Mutual Life 
Insurance Company, deposited with them the sum of One 
hundred twenty-two thousand, seven hundred fifty-six and 
65/100 Dollars ($122,756.65), representing a loan of One 
hundred twenty-five thousand Dollars ($125,000) made by 
it to the defendant, Eugene A. Smith, Inc., less commissions 
and other charges made by the agents of said company, said 
loan to be secured by first deed of trust on the property de¬ 
scribed in said bill of complaint; that at the time of such 
deposit these defendants were authorized and directed to 
disburse said fund when a certificate could be issued show¬ 
ing said loan to be secured by a first deed of trust upon said 
property as aforesaid. In connection with said transaction, 
there was delivered to these defendants a deed of release 

dulv executed bv Luther A. Swartzell and Edmund D. 
* » 

Rheem, trustees, releasing said property from the effect and 
operation of the deed of trust described in paragraphs four 
and five of said bill of complaint, and these defendants, pur¬ 
suant to instructions of said John Hancock Mutual Life In¬ 
surance Company, and with the approval of said defen¬ 
dants, Eugene A. Smith, Inc*., and Swartzell, Rheem & Hen- 
sey Company, settled said transaction by causing said re¬ 
lease to be recorded, placing of record the said deed of trust 
securing said i John Hancock Mutual Life Insurance Com¬ 
pany in the sum of One hundred twenty-five thousand Dol¬ 
lars ($125,000), and said deed of trust securing the said 
sum of Forty thousand Dollars ($40,000) and tliere- 
54 upon paid over and delivered to said Swartzell, 
Rheem & Hensey Company the sum of One hundred 
eighteen thousand, four hundred fifty-one and 80/100 Dol¬ 
lars ($11S,451.80), together with the notes secured by said 
deed of trust in the sum of Forty thousand Dollars ($40,- 
000.00). These defendants further say that said Luther A. 
Swartzell and Edmund D. Rheem were reputable business 
men, and at the time of the settlement of said transaction 
enjoyed the confidence and esteem of business men gener¬ 
ally throughout the District of Columbia and elsewhere, 
with whom they had extensive dealings over a long period of 
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years; that said Swartzell, Rheem & Hensev Company was 
likewise regarded as an entirely reputable mortgage invest¬ 
ment company, possessed a reputation for integrity, fair 
dealing, conservativeness in making investments, operated 
one of the largest mortgage investment houses in fhe Dis¬ 
trict of Columbia for many vears, and acted as agent for 
and representative of numerous investors, many of whom 
resided outside of the District of Columbia—some in for¬ 
eign countries; that accordingly when said deed of release 
was delivered to these defendants, executed by said Swart¬ 
zell and Rheem as trustees, these defendants relied upon the 
validity of said release, and settled said loan upon jfaith in 
the truth of the facts therein stated. 

And having fully answered said bill of complaint, these 
defendants move the Court to dismiss the same, as though a 
separate motion to dismiss had been filed thereto, 
55 upon the following grounds: 

1. Said bill of complaint fails to allege any facts 
as distinguished from conclusions of law and fact, sufficient 
to constitute a valid cause of action in equity. 

2. Said bill of complaint fails to allege any duty owed by 
these defendants to said plaintiffs. 

3. Said bill of complaint fails to allege any breach !of duty 
owed by these defendants to said plaintiffs. 

4. Said bill of complaint fails to allege any privity be¬ 
tween said plaintiffs and these defendants. 

5. Said bill of complaint is multifarious in that it joins 
unrelated and inconsistent claims against these defendants 
and the defendants, Rose G. Casey, Luther A. Swartzell, Ed¬ 
mund D. Rheem, John H. Holmead, Eugene A. Smith, Inc., 
a corporation, et al, for several and distinct matters and 
causes, in which these defendants are not in anv mahner in- 
terested or concerned. 

6. It appears upon the face of said bill of complaint that 
the said notes of which said plaintiffs claim to be bwners 
and holders, respectively, were duly paid and the liability 
thereon discharged, and by reason thereof said plaintiffs are 
without right to maintain this suit. 

7. Said bill of complaint is argumentative and the allega¬ 
tions thereof are inconsistent. 

8. Said bill of complaint fails to seek any relief ggainst 
these defendants, or either of them. 
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9. Said plaintiffs are not fairly representative of 
56 the holders of notes alleged to be secured bv said 

C' « 

deed of trust. 

DISTRICT TITLE INSURANCE COMPANY 

By H. M. PACKARD 

Secy 

LAWYERS TITLE INSURANCE COMPANY 

Bv H. M. PACKARD 

Secy 

WASHINGTON TITLE INSURANCE COMPANY 

Bv H. M. PACKARD 

Secy 

Defendants . 

BRANDENBURG & BRANDENBURG 

bv L. M. DENIT 
* 

Attorneys for 

District Title Insurance Company, 

Lawyers Title Insurance Company, and 
Washington Title Insurance Company. 

District of Columbia, ,9.9: 

Harry M. Packard upon oath deposes and says that he is 
Secretary and agent of District Title Insurance Company, 
on whose behalf and bv whose authoritv he signed the fore- 

» » o 

going and annexed answer; that he has read said answer; 
that the facts therein stated of his own knowledge are true, 
and those stated upon information and belief, he believes to 
be true. 

HARRY M. PACKARD 

Subscribed and sworn to before me this 15th day of 
March, A. D., 1932. 

JOHN H. STADTLER 
Notary Public, D. C. 

(Seal) 
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57 Answer of Henry P. Blair, Julius I. Peyser and 
Michael M. Doyle, Trustees, to Bill of Complaint of 
Elizaebtli S. Davis et al., to Cancel Release, Estab¬ 
lish Lien and for Foreclosure, 

Filed August 2 1932 ! 

* # # * # • 

i 

Henry P. Blair, Julius I. Peyser and Michael M. Doyle, 
for a joint answer to the bill of complaint filed herein 
against them as trustees in bankruptcy of Swartzell, Rheem 
& Hensey Co., bankrupt, respectfully to show to the Court: 

1. These defendants are advised and believe and there¬ 

fore admit that the allegations of the first paragraph are 
correct. ! 

i 

2. For answer to the second paragraph in so far as the 
same refers to and describes these defendants, they admit 
that they are residents of the District of Columbia, and are 
the trustees in bankruptcy of the Swartzell, Rheenj & Hen¬ 
sey Co., heretofore adjudged bankupt on January 26, 1931, 
in the Supreme Court of the District of Columbia. 

3. They admit that Rose G. Casey was the ostensible 

owner and holder of the record title in fee simple to the 
land described in the third paragraph, but they have no 
knowledge of whether the said Rose G. Casey was actually 
the beneficial owner of said land or not, and they ! call for 
proof of her ownership. j 

4. For answer to the fourth paragraph, these defendants 
say that they are without personal knowledge of the facts 
set out therein, but admit that the records of Swartzell, 
Rheem & Hensey Co. show that the notes described in said 

paragraph were received by Swartzell, R^ieem & 

58 Hensev Co. 

* 

5. These defendants admit that there was filed for 
record and duly recorded in the Land Records of the Dis¬ 
trict of Columbia a deed of trust similar to that described 
in the fifth paragraph. They are without personal! knowl¬ 
edge as to the execution and delivery of said deed of trust; 
These defendants refer to the deed of trust itself for cer¬ 
tainty as to the terms and conditions of said deed of trust, 
and say that no decree should be passed in this cau$e until 
the deed of trust itself, or a certified copy thereof, be intro¬ 
duced in evidence in the cause. 
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5A. These defendants admit that the records of Swartz- 
cll, Rheem &: Hensey Co. show that notes purporting to be 
secured by said deed of trust, were sold by Swartzell, Rheem 
& Hensey Co., and they admit that they were endorsed with¬ 
out recourse by John H. Holmead who was the payee 
thereof. They admit that the records of Swartzell, Rheem 
& Hensey Co. show that plaintiffs purchased the notes 
claimed to be owned and held bv them, but these defendants 
have no personal knowledge as to who purchased said notes 
or in what amounts, or who own and hold the same other 
than said records. Thev admit that thev have possession 
of the notes of said plaintiffs TTise and Rawson, and refused 
to surrender the same without an order of the court which 
appointed them trustees. 

6. These defendants have no personal knowledge with 
regard to the allegations of the sixth paragraph, but they 
admit that the Land Records of the District of Columbia 
disclose that there was filed and recorded a deed of trust 
similar to that described in this paragraph. 

6A. These defendants have no personal knowledge of 
the facts alleged in Paragraph 6A. They admit that the 
Land Records of the District of Columbia disclose that there 
was filed and recorded a release similar to that recited in 
this paragraph, but they refer to the release itself for cer- 
taintv as to its terms and conditions. 

7. These defendants have no personal knowledge 
59 of the allegations of the seventh paragraph. They 
admit ;that the records of Swartzell, Rheem & Hen¬ 
sey Co. show the receipt by that company on August 9, 
19*30, of the sum of $118,451.80. They also admit that the 
records of Swartzell, Rheem & Hensey Co. show receipt by 
it of the $40,000.00 notes as alleged, but these defendants 
have no personal knowledge of the facts alleged in this par¬ 
agraph. The records of Swartzell, Rheem & Hensey Co. 
show that said promissory notes in the sum of $40,000.00 
was sold to defendant, Julius I. Peyser, as alleged, on Sep¬ 
tember 13, 1930, and said defendant Julius I. Peyser admits 
that this note was sold to him and he took title to the same. 
The other two respondents have no knowledge as to the 
transaction. 

8. For answer to the eighth paragraph of the bill of com¬ 
plaint these defendants say that the records of Swartzell, 
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I 

Rheem & Hensev Co. show that the cash received from the 
District Title Insurance Co., as above set out, and from the 
sale of the second trust note above described, was j credited 
lo the account of Rose G. Casey, and the transaction was 
never journalized to the holders of said notes described 
in the deed of trust of November 7,1925. These defendants 
say that the allegations of said eighth paragraph are mat¬ 
ters of law to which these defendants are not required to 
answer. 

9. These defendants have no personal knowledge of the 

allegations contained in the ninth paragraph, if s^id alle¬ 
gations are made with respect to and refer to othef defen¬ 
dants than these respondents. If such allegations! are in¬ 
tended to refer to these defendants, thev denv the truth 
thereof and sav that thev did not know of anv of the facts 
set out in said paragraph with which they are charged with 
knowledge. j 

10. For answer to the tenth paragraph these defendants 
sav that according to the custodial records of Swartzell, 
Rheem & Hensev Co. the only notes of any of the plaintiffs 
named in the bill of complaint which were in the custody of 
said Swartzell, Rheem & Hensev Co. were those of Agnes 
B. Wise and Edward K. Rawson, and that the nptes of 

Elizabeth S. Davis were withdrawn on January 26, 
60 1931. They have no personal knowledge of the facts 

other than the records of the Swartzell, Rheem & 
Hensev Co. 

* . i 

The allegation of this paragraph with regard jto the 
necessity of a prepayment of interest for two rnohths in 
advance is a matter of law to which these defendants are 
not required to answer. j 

Answering the allegations with regard to premium for 
prepayment, that is to say, two months interest in advance, 
these defendants are without personal knowledge of these 
allegations and as to the allegation of waiver, they shy that 
this is a matter of law to which they are not required to 
answer, but they expressly deny that they had full knowl¬ 
edge of all the facts as to said transaction and say that they 
had no knowledge of said facts at the time when they oc¬ 
curred, and believe that this allegation was not intended to 
be made as to these- defendants. 

11. These defendants have no personal knowledge with 
regard to the allegations of the eleventh paragraph. They 
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admit that according to the records of Swartzell, Rheem 
& Hensey Co. interest was paid to the plaintiffs as alleged. 
These defendants admit that on the 26th day of January, 
1931, the said Swartzell, Rheem & Hensey Co. was adjudi¬ 
cated a bankrupt, but these defendants have no personal 
knowledge of the allegation that the investigation into its 
affairs brought knowledge to the plaintiffs for the first time 
of the transactions between defendants and the said 
Swartzell, Rheem & Hensey Co. 

12. These defendants have no personal knowledge of the 
allegations contained in the twelfth paragraph and they say 
that the allegation therein that a default exists in respect 
of which the plaintiffs are entitled to foreclosure the deed 
of trust securing said note, is a matter of law to which these 
defendants are not required to answer. 

13. These defendants are advised that the allegations 
of the thirteenth paragraph are matters of law and that 
they are not obliged to answer the same. 

14. These defendants say that the fourteenth paragraph 
of the bill of complaint is a statement of a legal hy- 

61 pothesis and conclusion, and sets out no matters of 
fact to which they are required to make answer. 
That the said paragraph does not relate to the main pur¬ 
pose of the bill of complaint, to wit, a reinstatement of the 
deed of trust, described therein and its foreclosure, but was 
inserted for the purpose of obtaining the appointment of a 
receiver to prove in court of bankruptcy a claim for the 
benefit of the plaintiffs and others who might be entitled to 
maintain such a claim against the estate of the bankrupt, 
and protecting the rights of such parties notwithstanding 
the limitation of the time to prove claims in bankruptcy, 
within six months after the adjudication. These defendants 
are advised that they are not required to answer the said 
paragraph. 

Further answering the said bill of complaint, these de¬ 
fendants say that they were appointed trustees in bank¬ 
ruptcy for the said Swartzell, Rheem & Hensey Co. on 
the 17th day of March, 1931. That they have no personal 
knowledge of what transpired prior to the adjudication of 
the said bankrupt. These trustees cannot be certain as to 
their rights as trustees in bankruptcy of Swartzell, Rheem 
& Hensey Co., representing the unsecured creditors of said 
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bankrupt, even after a lengthy examination conducted in 
the bankruptcy court, and they submit that they should not 
be precluded, or their rights injuriously affected, by any 
admissions in this answer, and having fully answered, they 
prav that tliev mav be hence dismissed. 

a * •> *> I 

I 

MICHAEL M. DOYLE 
HENRY P. BLAIR 

By JOSEPH D. SULLIVAN 
Attorney. 

JULIUS I. PEYSER 
Trustees in Bankruptcy of, 
Swartzell, Rheem & Henspy Co. 

I 

62 District of Columbia, ss : 

! 

I, Michael M. Doyle, on oath say that I am one of the 
trustees named in the foregoing answer and make this affi¬ 
davit on behalf of myself and my co-trustees; that I have 
read the foregoing answer by me subscribed and know the 
contents thereof, and all matters and things therein set 
forth, I verily believe to be true. 

MICHAEL M. DOtLE 

Subscribed and sworn to before me this 1st day of Au¬ 
gust, 1932. | 

CHARLES W. HEIDER (Seal) 

Notary Public , B. C. 

I 

63 Decree Pro Confesso. 

i 

Filed August 4 1932 

I 

****** 

\ 

Upon motion in that behalf made, and it appearing to 
the Court that the defendants Edmund D. Rheem, Tijustee, 
John H. Holmead and Charles W. Handy have all beeiji duly 
served with process in the above entitled cause and although 
more than twenty (20) days have expired since the dates of 
such service, no answers have been filed, nor appearances 
entered on behalf of said defendants or any of them,| it is, 
by the Court, this 4th day of August, 1932, Ordered 
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That the allegations of said Bill of Complaint be, and 
they hereby are, taken as confessed by said above named 
defendants, and each of them. 

! JAMES M PROCTOR 

Justice. 

64 Order Abating Cause as to Defendant Luther A. 

Swartzell , Trustee. 

Filed August 4 1932 

****** 

Upon consideration of the suggestion of death of defen¬ 
dant Luther A. Swartzell, filed herein, it is, by the Court, 
this 4th day of August, 1932, Ordered 

That the above entitled cause be, and the same lierebv 
• ' * 

is, abated as to said defendant Luther A. Swartzell, Trus¬ 
tee. 

JAMES M PROCTOR 

Justice 

65 Decree Pro Confesso. 

Filed September 29 1932 

* * * * • * 

Lpon motion in that behalf made, and it appearing to the 
Court that the defendant J. Newton Brewer has been dulv 
served with process in the above entitled cause and al¬ 
though more than twenty (20) days have expired since the 
date of such service, no answer has been filed, nor appear¬ 
ance entered on behalf of said defendant, it is, by the Court, 
this 29th day of September, 1932, Ordered 

That the allegations of said Bill of Complaint be, and 
they hereby are, taken as confessed by said defendant J. 
Newton Brewer. 

ALFRED A. WHEAT, 

Chief Justice. 


Memorandum 

March 13—1935. 

Order Substituting Charles F. Robie and Old Colony 
Trust Company of Boston, as parties plaintiff as executors 
of estate of Alice H. Robie, deceased. 
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j 

66 Stipulation. 

Filed March 22 1937 j 

1. It is hereby stipulated and agreed by and between 

counsel for the respective parties hereto that the state¬ 
ments, dates, amounts, exhibits and items hereinafter set 
forth shall be admitted as true and correct and that, so far 
as competent, relevant and material, the same sha^l, sub¬ 
ject to the approval of the Court, stand as evidence and 
facts herein without further proof; reserving, however, 
to each party the right to introduce any other evidence not 
inconsistent therewith. | 

2. Some fifty years ago the defendant, Swartzell, pheem 
and Hensey Company, was incorporated under the! name 

I of “B. H. Warner Company.” About 1905, the charter was 
amended changing the name to Swartzell, Rheern and Hen¬ 
sey Company. Its business originally was principally ren¬ 
tal and sales of real estate. Later its principal business 
was lending money on real estate mortgages and selling the 
mortgage notes, with some general real estate business. 
After the death or retirement of their predecessors, I}uther 
A. Swartzell, a brother of the original Swartzell, became 
president; Edmund D. Rheem, a son of the original Rheern, 
became vice-president, and John H. Holmead, an employee 
for many vears, became treasurer. Rheem became vice- 
president upon the retirement of Mr. Hensey, hhout 
67 1919 or 1920. The other officers had been serving 

for seven or eight years prior to the bankruptcy (January 
26, 1931). The company occupied an exclusive one istory 
marble front banking house in the center of the financial 
district of Washington. Both the corporation and its chief 
officers enjoyed a high reputation in Washington’s financial 
circles for integrity and financial capacity and strength. 

The corporation carried on a very extensive business in 
making ‘ 4 construction” loans for the erection of large of¬ 
fice, apartment and hotel buildings, charging a 10% j com¬ 
mission for making the loan, which commission it deducted 
from the loan at the beginning. The loans were evidenced 
by notes, generally of denominations from $100 to $1,000, 
secured by a deed of trust on the proposed building, which 
, notes the corporation then sold to its large clientele 
throughout the United States, which fact was well khown 

i 
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to Boss & Phelps, the loan correspondent of the defendant, 
John Hancock Mutual Life Insurance Company. Some¬ 
times it held the notes in its own possession for safe keep¬ 
ing and gave to the owner receipts therefor; and, under 
varying conditions, at times it collected the notes and re¬ 
invested the proceeds in other notes for its customers. 
Notes so held were kept in a vault and were so marked to 
show that they were the individual property of the par¬ 
ticular persons who had deposited them. 

The loans were usually for three years, never for more 
than five. When interest was payable to customers it was 
advanced and paid by the corporation whether or not it had 
been paid by the debtor, the notes being payable as to prin¬ 
cipal and interest at the office of Swartzell, Rheem & Hen- 
sey Company. When the notes were paid the customers 
of the corporation usually reinvested the proceeds in other 
loans through Swartzell, Rheem and Hensey Company. If 
no such investment was immediately available the 
68 corporation continued to pay its customers six per 
cent interest on funds left for reinvestment. The 
corporation had thousands of customers. The practice of 
advancing interest and of paying regular interest between 
investments was known generally to customers of the cor¬ 
poration. 

The plaintiffs and intervenors, or their predecessors in 
interest, had been customers of Swartzell, Rheem and Hen¬ 
sey Company for at least four years prior to August 8, 1930, 
and Swartzell Company during such period collected prin¬ 
cipal and interest on deed of trust notes owned by plaintiffs 
and intervenors and reinvested for some of plaintiffs 
and intervenors, and with their approval, the proceeds of 
such collections of principal in other deed of trust notes, 
under the practice above described. 

Much of the profit to Swartzell, Rheem and Hensey Com¬ 
pany in these “construction loans arose from (1 an initial 
10 c /c commission on the full amount of the loan, (2) the 
use of the proceeds of the loan which was left by the bor¬ 
rower on deposit with it during the period of construction, 
and later (3) frequently refinancing the loan and using the 
proceeds to make a new “construction” loan to someone 
else at a 10% commission, and then placing the new notes 
largely with the same customers whose notes had just been 




ELIZABETH S. DAVIS ET AL. VS. ROSE G. CASEY ET AL. 53 
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paid off. Boss & Phelps well knew of these methods of 
business and sources of profit on the part of Swartzell, 
Rheem and Hensey Company. 

Swartzell, Rheem and Hensey Company at the tiihes ma¬ 
terial hereto was a one-man concern, that is, it wa$ under 
the complete domination and control of Edmund D. ^heem; 
Luther A. Swartzell, the President of the Company, was 
a figurehead who was kept in the office because his name 
was Swartzell; and these facts were well known tb Boss 
& Phelps. All transactions, negotiations and agreements 
referred to in this stipulation as carried on with or 
69 made by Swartzell, Rheem and Hensey Company 
were with or made by said Edmund D. Rhebm, the 
executive Vice President and controlling officer thereof. 

3. On November 7, 1925, Rose G. Casey executed a deed 
of trust to Luther A. Swartzell and Edmund D. Rheem, 
Trustees, (recorded November 7, 1925, Liber 5630, folio 
372), conveying to them lots numbered 9 and 10, in Square 
numbered 2672, improved by The Farraday Apartment 
House, at 1460 Irving Street, N. TV, Washington, D.j C., to 
secure 309 notes of various denominations ($100 to $1000 
each), aggregating $190,000, payable to the order of John 
IT. Holmead, an employee of and a straw payee for Swartz- 
oJl, Rheem and Hensey Company, with interest at |6%%, 
due as follows: I 


Notes Nos. 

1 to 

5 

both 

inclusive, 

for $1,000.00! each, 
payable in eighteen 
months, 

( L 

i l 

6 to 

10 

11 

c i 

for $1,000.00 each, 
payable in two 
years, 

^ i 

i i 

11 to 

15 

i i 

i i 

for $1,000.00 each, 
payable in thirty 
months, 

i L 

i l 

16 to 

20 

11 

a 

for $1,000.00 each, 
payable in three 
years, i 

i l 

i i 

21 to 

25 

i t 

i i 

for $1,000.00 each, 
payable in four 
years, 

| 
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Notes 

Nos. 26 to 

125 

both 

inclusive, 

for $1,000.00 each, 






payable in 

five 

< t 

“ 126 to 

209 

i t 

11 

years, 

for $500.00 

each, 






payable in 

five 

i i 

“ , 210 to 

229 

t i 

i 6 

years, 

for $400.00 

each, 






payable in 

five 

< i 

“ 230 to 

249 

i i 

i i 

years, 

for $300.00 

each, 






payable in 

five 

< i 

“ 250 to 

269 

i i 

i i 

years, 

for $250.00 

each, 






payable in 
vears, 

* 7 

five 

u 

“ 270 to 

309 

a 

i i 

for $100.00 

each, 


payable in five 
years. 


A certified copy of said deed of trust is annexed hereto, 
marked Exhibit A, and made a part hereof. 

All of the notes so secured were of the following form, 
except as to serial number, maturity date, amount and en¬ 
dorsee : 

“SWARTZELL, RHEEM & HENSEY CO. 727 Fif¬ 
teenth Street N. W. Washington, D. C. SECURED BY 
FIRST DEED OP" 1 TRUST To Luther A. Swartzell and 
Edmund D. Rheem, Trustees Conveying Lots 9 and 10, 
Square 2672 as described in Deed of Trust dated Novem¬ 
ber 7, 1925 

70 $1,000 Washington, D. C., November 7, 1925. 

Five years after date I promise to pay to the order of John 
H. Holmead, 

ONE THOUSAND DOLLARS 

for value received, with interest, payable semi-annually, at 
the rate of 6M> per cent per annum until paid. 

Privilege reserved of paying this note at any time before 
maturity upon payment of interest to date of payment and 
two months’ interest in advance. 



ELIZABETH S. DAVIS ET AL. VS. ROSE G. CASEY ET &L. 55 
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Payable at the office of SWARTZELL, RHEEM & HEN- 
SEY CO., Washington, D. C. j 

ROSE G. CASEY 
No. of 309. 

i 

Notice: When this note is paid it should be cancelled and 
RETAINED, that the Trustees may be satisfied as to pay¬ 
ment when a release is made.” 

4. On November 12, 1925, Swartzell, Rheem & Hensey 
Company (hereinafter called the Swartzell Company to 
distinguish it from Luther A. Swartzell and Edmund D. 
Rheem, who, as individuals, were Trustees under the deed 
of trust), placed on its books the $190,000 to the cfedit of 
Rose G. Casey, deducted $19,000 as its 10% commission, 
and the balance of the money was, from time to tiihe, dis¬ 
bursed according to Rose G. Casev’s directions in the erec- 
tion of The Farraday Apartment House, payment of taxes, 
interest on the notes during construction, and ot)ier ex¬ 
penditures. 

5. The $190,000 Casey notes were duly endorsed with¬ 

out recourse by John H. Holmead and sold by Swartzell 
Company for value before maturity, to its customers, in¬ 
cluding plaintiffs and intervenors herein, or their Iprede- 
cessors in interest. i 

6. Omitting several mesne conveyances, not affect- 
71 ing the issues herein, on May 21, 1929, title j;o The 
Farraday Apartment House was acquired by $ugene 
A. Smith, Inc., then having offices at 923 15th Street, N. W. 

7. On or about June 11, 1930, Eugene A. Smith* Inc., 

made written application to Boss & Phelps, loan correspon¬ 
dent of The John Hancock Mutual Life Insurance Com¬ 
pany, for a first mortgage loan of $125,000 from said Insur¬ 
ance Company, said loan to be secured by a first deed of 
trust on the Farraday Apartment house. A photostat copy 
of said application is annexed hereto marked Exhibit B, 
and made a part hereof. j 

8. On or about July 9, 1930, Edmund Rheem ordered an 
examination of the title to said property and a preliminary 
report on the same from the District, Lawyers and Wash¬ 
ington Title Insurance Companies, hereinafter called the 
“Title Companies,” and on July 12, 1930, said Title Com¬ 
panies issued to Swartzell Company their preliminaiy re- 
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port upon the title to said property through July 7, 1930. 
A photostat copy of said preliminary report is annexed 
hereto as Exhibit C and made a part hereof. This pre¬ 
liminary report was delivered by Kheem to Boss & Phelps, 
who in turn mailed it to The John Hancock Mutual Life 
Insurance Company on or about July 17, 1930. 

9. On July 23, 1930, Boss & Phelps transmitted a deed 
of trust and note to the Title Companies with the follow¬ 
ing letter of instructions: 

4 4 July Twenty three 
Nineteen Thirty. 

The District Title Insurance Company, 

1413 Eye Street, Northwest, 

City. 

Gentlemen: 

Case #191061 

In re: Loan 1460 Irving Street, N. W. 

Parts Lots 9 and 10, Square 2672. 

72 In the matter of the $125,000 loan being placed by 
the John Hancock Mutual Life Insurance Company 
on No. 1460 Irving Street, N. \Y. r we beg to enclose here¬ 
with Deed of Trust and note to be executed by Eugene A. 
Smith, Incorporated. This loan is to be a first trust of 
record, and we are to be furnished Mortgage Warrantv 
Certificate, showing it as a first lien, for which use we are 
enclosing herewith Survey. The note to be endorsed per¬ 
sonally by Eugene A. Smith and Ernest L. Smith. 

If you will notify us when the papers have been properly 
executed, we will send you our check for the amount of the 
loan, less the following charges: 


Commission 1%% 

$1875.00 

Insurance premium 

348.35 

Preparing Trust 

5.00 

Survev 

* 

15.00 


$2243.35 


You will also find enclosed a receipt, which we ■would 
thank you to have signed by Eugene A. Smith, Incorpo¬ 
rated. Please do not date the receipt until you have re- 
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ceived check for the loan. Also be sure to complete the 
note and trust by filling in the date from which interest is 
to begin, namely, the dav on which vou will call oh us for 
the check. 

We are writing an insurance policy in the amount of 
$172,500.00. If you wish this policy to include the Trus¬ 
tees under the second Deed of Trust, please let us know. 

Please be sure to see that all taxes, general and special 
are paid to date and furnish us with a Tax Certificate with 
receipts. When settlement has been made, please send us 
the note. 

j 

Verv trulv vours, j 

l 

BOSS & PHELPS 

CW.W. By Signed—CORA WOODARD” 

I 

10. On August 1st, 1930, Edmund D. Rheem, Vice-Presi¬ 
dent of Swartzell Company and also one of the Trustees 
under the aforesaid deed of trust, bearing date November 
7, 1925, wrote the following letter of instructions I to the 
District Title Company in connection with said $|L25,000 
loan from The John Hancock Mutual Life Insurance Com¬ 
pany : | 

“ August 1st, 19^0. 

District Title Insurance Co., 

Washington, D. C. 

Gentlemen: 1 

With regard to the payment of the balance of the exist¬ 

ing first mortgage amounting to $165,000, secured on 1460 
Irving Street we are writing to advise that payment 
73 will be accepted by us and a release delivered under 
the following conditions: 

1. The John Hancock Insurance Company is making a 

new first trust of $125,000. ! 

2. After recording this loan the property is to be deeded 
to Herman Cutler, who will execute a second deed of trust 
of $40,000, payable $500. per month including interest at 
6%, the balance due in three years. 

3. Interest has been paid on our first trust loan to May 
7th, 1930. 
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4. We will accept in payment of our first trust loan and 
deliver to you a release, the proceeds of the above loan of 
$125,000., the $40,000. second trust note, and an unsecured 
note of Eugene A. Smith, Incorporated, endorsed by Eu¬ 
gene A. Smith personally to cover the interest due us from 

Mav 7th to the date of settlement. 

% 

5. The expenses incident to making the loan, such as 
commission^ title charges, etc., are to be shared by Eugene 
A. Smith, Incorporated, and our company, so that one half 
of these expenses may be deducted from the check which 
vou will hand us in settlement. 

Verv trulv yours, 

SWARTZELL, RHEEM & 
i HENSEY CO. 

By EDMUND D. RHEEM 
Vice President.” 

R: LEE 

11. On August 5, 1930, Eugene A. Smith, Incorporated, 
executed a deed of trust to Fred P. Havward and H. Glenn 
Phelps, Trustees, conveying to them lots numbered 9 and 
10, in Square 2672, improved by The Farraday Apartment 
House at 1460 Irving Street, Northwest, Washington, D. O. 
(the property involved herein), to secure its note in the 
sum of $125,000, payable to the order of John Hancock 
Mutual Life Insurance Company. The said deed of trust 
was recorded by the Title Companies on August 7, 1930, 
in Liber 6473 at Folio 201 et seq. of the land records of the 
District of Columbia, a true and certified copy of which is 
annexed hereto marked Exhibit D and made a part hereof. 

12. On August 5, 1930, Eugene A. Smith, Incorporated, 
conveyed The Farraday Apartment House to Herman Cut¬ 
ler who executed a deed of trust dated August 5, 

74 1930, to Edmund I). Rheem and J. Newton Brewer 

as trustees to secure the payment of a promissory 
note in the sum of $40,000 executed by the said Herman 
Cutler and payable to the order of Charles W. Handy, an 
employee of and straw payee for Swartzell Company. On 
the same day, Cutler also executed a $50,000 note to Selke, 
of Eugene A. Smith, Inc., and a deed of trust to secure the 
said note. On September 13, 1930, Swartzell Company 
sold the said $40,000 note to Julius I. Peyser for considera- 
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tions hereinafter set out. After the execution and delivery 
of the said deeds of trust, Herman Cutler reconvpyed the 
property to Eugene A. Smith, Incorporated, by de^d dated 
August 5, 1930. Said deeds of trust and deeds >vere re¬ 
corded by the Title Companies on August 7, 1930. 

13. On August 6, 1930, the Title Companies requested of 
and received from Boss & Phelps the latter’s check for 
$122,756.65 representing the balance of the $125,000 re¬ 
ceived by Boss & Phelps from the Insurance Company after 
deducting the charges set forth in Boss & Phelps’ letter of 
July 23, 1930, quoted in paragraph 9 hereof. 

14. On August 8, 1930, the Title Companies paid to 
Swartzell Company $118,451.80 of the proceeds of the loan 
of $125,000 made by the Hancock Company to Eugene A. 
Smith, Incorporated. A copy of the statement prepared 
by the Title Companies showing the disposition of the pro¬ 
ceeds of the $125,000 loan is annexed hereto, marked Ex¬ 
hibit E, and made a part hereof. 

15. On Friday, August 8th, 1930, J. V. Thomas, Settle¬ 
ment Clerk of the Title Companies, gave to Arthur J. Brid¬ 
gets a Notary then employed by the Title Companies, the 

following: (1) a form of release of the $190,000 
75 Casey trust, which form had been prepared bv the 

Title Companies, (2) a settlement statement (Ex¬ 
hibit E), (3) a check for $118,451.80 payable to the order 
of the Swartzell Company and (4) the Cutler nbte for 
$40,000 (described in Paragraph 12), with instructions to 
deliver Nos. 2, 3, and 4 to the Swartzell Company upon re¬ 
ceipt by Bridgett of No. 1 duly executed. Bridgett,: who is 
now dead, returned to the Title Companies and delivered 
to Thomas the form of release which had been executed 
and acknowledged bv Swartzell and Rlieem, Trustees, be- 
fore Bridgett, as Notary. Previous to Bridgett’s said visit 
to Swartzell Company, Thomas had been notified by Swart¬ 
zell Company to make the deductions, which were after¬ 
wards shown on its statement (Exhibit E) and also notified 
that the unsecured note of Eugene A. Smith, Inc.' men¬ 
tioned in Swartzell Company’s letter of August l t 1930, 
(Paragraph 10) was either in Swartzell Company’s posses¬ 
sion or would be obtained by Swartzell Company, so that 
the Title Companies could disregard Swartzell Company’s 
request therefor. 


i 

I 
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16. On August 11, 1930, there was recorded by the Title 
Companies said deed of release dated August 8, 1930, of 
the aforesaid deed of trust dated November 7, 1925, signed 
bv Luther A. Swartzell and Edmund D. Rheem as Trustees 
in Liber 6473 at Folio 548 et seq., of the land records of 
the District of Columbia. A photostatic copy of said deed 
of release is annexed hereto, marked Exhibit F, and made 
a part hereof. 

17. On September 27, 1930, Eugene A. Smith, Incorpo¬ 
rated, executed and delivered its unsecured promissory 
note to the order of the Swartzell, Rheem and Hensev Com- 
pany in the principal amount of $8,295.70 to cover certain 

of the charges set out in the Title Company’s state- 
76 ment, marked Exhibit E, and interest to August 5, 
1930, on the Casey notes, as follows: 


Fire insurance 

$ 348.35 

One-half of total commission of 


$1875.00 

937.50 

Conv. and survev 

20.00 

Taxes for 1930 

4,286.20 

Tax certificate 

1.00 

Recording fee deeds of trust 

9.45 

Recording fee deeds of release 

3.30 

Notarv fees 

3.00 

Recording deed 

1.90 


$5,610.70 

Plus interest on Casev loan to 

«/ 


August 5, 1930 

2,685.00 

i 

$8,295.70 


18. On August 15, 1930, the Title Companies issued to 
the Hancock Company their Certificate and Warranty of 
Title certifvine: that the aforesaid deed of trust from Eu- 
gene A. Smith, Inc., to Fred P. Hayward and H. Glenn 
Phelps, Trustees, bearing date on the 5th day of August, 
1930, and duly recorded, was a first lien upon said real 
estate. A photostat copy of said Certificate and Warranty 
of Title is attached hereto as Exhibit G and made a part 
hereof. 


i 

i 

I 
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19. The Casey notes upon which plaintiffs and inter- 
venors claim herein were of the serial numbers, j in the 
amounts purchased from Swartzell Company by the fol¬ 
lowing persons, on the dates and for the considerations 
(whether cash or by reinvestment of the proceeds of other 
notes), as follows: I 


Serial Number 

Amount 

Name 

Date 

Consideration 

162-163-217-252 

$1650. 

Elizabeth S. Davis 

Dec. 15,1925 

1 

pash 

184-1S5-285-286 

1200. 

Edward K. Rawson 

Dec. 30,1925 

Moore notes 

29-30-40-41-86- 




i 

137-174-222-223- 




1 

i 

225 to 229 inc.-249 




I 

292 to 300 inc. 

10000. • 

Potomac Ins. Co. 

Apr. 5,1926 

Cash 

170 and 171 

1000. 

Agnes B. Wise 

Dec. 19,1925 

Pash 

32 to 36 

5000. 

Rebecca Cook 

Dec. 21,1925 

pash 

113 to 119 

7000. 

Charles B. Purvis 

Dec. 10,1925 

Kite notes 

77 254 

250. 

Harry C. Davis 

Dec. 21,1925 

Dade note 

179 and 241 

800. 

Fred A. Denison 

Dec. 30,1925 

Cash 

164 

500. 

E. R. S. Croggon 

Dec. 15,1925 

MoOre note 


20. On August 8, 1930, when Luther A. Swartzell and 

Edmund D. Rheem, as trustees, executed and acknowledged 
the release of the Casey $190,000 deed of trust, securing 
the original loan of $190,000, notes aggregating $25,000 
had been paid previously, so that on the date of the release 
the total amount of Casev notes outstanding aggregated 
$165,000. * ^ ! 

Subsequently to the execution, acknowledgment and rec¬ 
ordation of the release, and prior to the date of bankruptcy, 
January 26, 1931, Swartzell Company actually turned over 
cash or notes to Casey noteholders for Casey noted aggre¬ 
gating $72,150 of the said notes aggregating $165,000, so 
that at the date of bankruptcy, and as of today, notehold¬ 
ers owning Casey notes aggregating $92,850 have npt ac¬ 
tually received from Swartzell Company cash or note's for 
their Casey notes. j 

21. Debit and credit entries were made by Swartzell 
Company on the Company’s “Loans Account” and op the 
individual ledger cards of the owners of said $72,150 Casey 
notes, showing principal, interest and prepayment bonus 
when they were paid or when reinvestments were madp for 
the noteholders by Swartzell Company, but no such debit 
or credit entries were made on the individual ledger cards 
of the noteholders of the $92,850 outstanding Casey notes. 

There were in all twenty-four (24) trusts which >vere 
released by Swartzell and Rheem, Trustees, without full 
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payment to Swartzell Company in actual cash of the amount 
due on the notes, and in the cases of eleven (11) of 

78 such released trusts, which were the last in point of 
time to be released and which were all released and 

refinanced subsequent to April 10, 1930, the deed of trust 
notes were not debited or credited to the accounts of the 
individual noteholders until Swartzell, Rheem and Hensev 
Company paid the notes in cash to the noteholders or made 
reinvestments for such noteholders. 

22. On August 8th and 11th, 1930, Swartzell Company 
itself owned $600 of the Casey notes, and in addition held 
in its own possession for collection and safe keeping Casey 
notes of the face value of $28,650, of which $22,000 were in 
negotiable form. The balance of the outstanding Casey 
notes, that is, notes aggregating $135,750, were held by 
other persons, the owners thereof. 

The safekeeping receipts issued for said Casey notes 
aggregating $28,650 were in the following form: 

“727 15th Street, N. W., 

$. Washington, D. C.,., 192.. 

Received of.for collection and safe¬ 
keeping .note.. drawn by., 

numbered., aggregating $., dated., 

.. secured bv first deed of Trust on Lot.. 

Square.>..., bearing interest at the rate of.%. 

SWARTZELL, RHEEM & HENSEY CO., 
By.- 

Such safekeeping receipts are held by plaintiffs and in- 
tervenors for $5,150 principal face value of notes so held 
by Swartzell,, Rheem and Hensey Company for plaintiffs 
and intervenors bearing the following serial numbers: 162, 
163, 217, 252, 184, 1S5, 285, 286, 170,^171, 179, 241 and 164. 

Said notes, for which said receipts are held by plaintiffs 
and intervenors, (a) are now in the custody of the trustees 
in bankruptcy of Swartzell Company; (b) were in 

79 the possession of said Company on August 8, 1930, 
and August 11, 1930, and also at the time of its ad¬ 
judication; (c) on or prior to August 8, 1930, and August 
11, 1930, were received by Swartzell Company which issued 
in respect thereof receipts in the form hereinbefore set 
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out in the names of the respective owners thereof, afrd (d) 
are duly endorsed in blank or to said plaintiffs or inter- 
venors, respectively, and bear no physical evidence thereon 
of any payments of principal or interest. 

The plaintiffs and intervenors who are named as pur¬ 
chasers of the other notes enumerated in the foregoing 
schedule were on August 8, 1930, and now are the owners 
and holders thereof with the variations following: j 

Notes Nos. 113 to 119 were transferred by the Execu¬ 
trices of Charles B. Purvis, deceased, to Alice H. Robie 
and are now held bv Charles F. Robie and Old Colonv Trust 
Company of Boston, Massachusetts, as executors pf the 
estate of Alice H. Robie, deceased; notes Nos. 170 anjd 171 
are held by C. F. R. Ogilby as trustee under the will of 
John Douglas Wise and National Metropolitan Bank of 
Washington, D. C., as successor trustee under the will of 
John C. Wise, deceased; and note No. 254 is now oiwned 
and held by the American Security and Trust Comjpany 
as Executor of the Estate of Ida J. Davis, deceased. 

23. Swartzell Company, on August 9, 1930, credited on 
its “Casey, Rose G., Mrs.” ledger card (on which the ac¬ 
counts with the owner of The Farraday Apartment House 
concerning the $190,000 loan were ledgerized, despitE the 
purchase of that property by Eugene A. Smith, Inc[), a 
photostat copy of which said account is annexed hEreto 
marked Exhibit H and prayed to be read as a part hereof, 
the sum of $118,451.80 received as aforesaid from the Dis¬ 
trict Title Company. On July 16, 1930, said ledger card 
had been in a state of balance. On July 26, 1930, 
80 there was charged against said account the sum of 
$200 representing a payment to C. Parsley & Son 
in that amount, creating a debit balance on said account 
of $200. The credit of $118,451.80, aforesaid, on August 9, 
1930, resulted in a credit balance of $118,251.80. On Sep¬ 
tember 2, 1930, another payment of $200 was made tp C. 
Parsley & Son, which reduced the credit balance on said 
account to $118,051.80. A credit of $40,000 on September 
13, 1930, the time of the sale of the second trust note,! in¬ 
creased said credit balance to $158,051.80. On Novembeir 6, 
1930, the account was charged with $5,362.50 representing 
the semi-annual installment of interest on the outstanding 
Casey notes due November 7, 1930, which debit reduced the 
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credit balance to $152,689.30. On December 13, 1930, a 
payment of $50.43 to C. Parsley & Son was charged to said 
account reducing the credit balance to $152,638.87, which 
said credit balance has continued on said account from 
said date to the present time. 

The three payments to C. Parsley & Son aforesaid were 
in payment of certain miscellaneous repairs to the prop¬ 
erty, which repairs Boss & Phelps notified Eugene A. 
Smith, Inc., and Swartzell Company, prior to August 8th, 
1930, would have to be made before the application for a 
new loan could be considered. 

24. The credit of $40,000 aforesaid on said account on 
September 13, 1930, was offset by a corresponding debit 
to the Swartzell Company’s ledger account with defendant 
Julius I. Peyser. As the result of negotiations between 
Peyser and Rheem, which began August 14, 1930, and were 
consummated on September 4, 1930, Peyser conveyed the 
equity in his residence, 2216 Wyoming Avenue, N. W., 
valued in this transaction at $35,000, and delivered his 
check for $43,308.63, a total of $78,308.63, to Swartzell Com¬ 
pany and in exchange therefor received the aforesaid $40,- 

000 Cutler second trust note, an adjustment of $170 
81 interest thereon, a second trust note of $18,726.43 

secured on 1665 Lamont Street, N. W., a first trust 
note of $10,000 secured on 2216 F Street, N. W., with an 
adjustment of $221.50 interest thereon, and $9,190.70 of 
first trust notes secured on the Norfolk and Worcester 
Apartments, or a total of $78,308.63. On October 4, 1930, 
Swartzell Company sold the equity in the 2216 Wyoming 
Avenue property and realized cash of $25,386.53 therefor. 

25. The unsecured note of Eugene A. Smith, Incorpo¬ 
rated, dated September 27, 1930, in the face amount of 
$8,295.70 and the items represented by said note were 
never entered on the 44 Casey, Rose G., Mrs.” ledger card 
nor were thev entered on the 44 Loans Account”. Ordi- 
narily such note would be credited to Casey account and 
debited to 44 Loans Account”. As payments were made on 
said note, they were credited on Loans Account. A pay¬ 
ment of $500, including interest, w’as made on November 
25, 1930. The Loans Account was credited with $474.70 
and interest account credited $75.30. On January 2, 1931, 
$500 vras paid on principal and $39.36 interest. At date of 
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i 

bankruptcy, there was due on said note the sum of $7371, 
which amount remains overdue and unpaid. 

26. Plaintiffs and intervenor plaintiffs and their prede¬ 
cessors in interest were not advised by the Swartzell Com¬ 
pany of the transactions of purported payment of the Casey 
notes nor of the release of the deed of trust securing the 
same, and had no actual knowledge thereof prior to the 
date of the bankruptcy of said company. 

27. On November 6, 1930, the Swartzell Company paid 
to the holders of outstanding Casey notes including plain¬ 
tiffs and intervenors and persons whose notes were 

82 held by said Swartzell Company in safe keeping, the 
semi-annual installment of interest due November 7, 

1930, on said notes by the checks of the Swartzell Conipany 
sent to said holders of notes with memoranda of tjrans- 
mittal stating that said payments were of the interest due 
on said date on said Casey notes. All prior interest had 
been duly paid. 

28. Otherwise than bv the transactions above set forth, 

no payment has ever been made to the noteholders opi ac¬ 
count of the principal of the aforesaid $92,850 of Casey 
notes, or on account of interest thereon since November 7, 
1930. ! 

i 

29. Swartzell Company carefully kept secret the ngmes 
of its customers to whom it had sold the $190,000 notes 
secured by the Casey trust and neither the Hancock Com¬ 
pany, Boss & Phelps nor the Title Companies had apcess 
to the books and records of the Swartzell Company and 
they did not have any means of ascertaining who o^ned 
or held such notes or any of them. No inquiry was ipade 
by Boss & Phelps, by the Title Companies or by the Han¬ 
cock Company as to whether any of said notes had been 

paid. | 

83 30. Summary of Refinancing Operation —Fronji the 
above statements and exhibits, the refinancing dper- 

ation mav be summarized as follows: 
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Hancock Company Loan 125,000.00 

Deductions made by Boss & Phelps 
(Paragraph 11) 


Commission 1%% 

$1,875.00 


Insurance Premium 

348.35 


Preparing Trust 

5.00 


Survev 

y 

15.00 

2,243.35 

Boss & Phelps ’ check to Title Company 

122,756.65 

Additional deductions shown 



bv Title Companies’ statement 



(Exhibit E) 



Taxes for 1930 

4,286.20 


Tax Certificate 

1.00 


Recording 3 deeds of trust 

9.45 


Recording 3 deeds of release 

3.30 


Notary fees 

3.00 


Recording deed 

1.90 

4,304.85 

Title Companies ’ check to Swartzell Co. 

118,451.80 

Cutler second trust note delivered to 



Swartzell Co. 


40,000.00 

Unsecured note which Swartzell Co. 



acquired from Eugene A. Smith 



Co. (Paragraph 17) covering: 



Fire Insurance 

348.35 


1/2 commission 

937.50 


Conveyancing and survey 

20.00 


Taxes for 1930 

4,286.20 


Tax certificate 

1.00 


Recording deeds of trust 

9.45 


Recording releases 

3.30 


Notarv fees 

y 

3.00 


Recording deed 

1.90 


Interest on Casey notes, $165,000 



May 7 to Aug. 5, 1930 

2,685.00 

8,295.70 

1/2 commission of $1875, which 



Swartzell Co. agreed to assume 



(Paragraph 10) 


937.50 


Total received by Swartzell Co. 


167,685.00 
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Casey notes outstanding on i 

August 5, 1930 $165,000.00 

Interest due thereon May 7 
to August 5, 1930 2,685.00 


84 


$167,685.00 

PEELLE, LESH, DRAIN & 
BARNARD 

By PAUL E LESH 

HOEHLING & OGILBY j 

By RICHARD HUHN I 
WALTER B. GUY 

Attorneys for Plaintiffs. 

CROMELIN & LAWS ! 

I 

By FRANCIS C BROOKE 
Attorneys for Fred A. 
Denison, Intervenor 

JAMES A PURCELL 
Attorney for R. S . Crog- 
gon, Intervenor 


McKENNEY, FLANNERY & 
CRAIGHILL 

By G. B. CRAIGHILL 

Attorney for John Hdncock 
Mutual Life Insurance Com¬ 
pany and H. Glenn Phelps 
and Fred P. Hayward, Trus¬ 
tees 


BRANDENBURG & BRAN¬ 
DENBURG 

By LOUIS M DENIT j 
Attorneys for District Title 
Insurance Company, Law¬ 
yers Title Insurance Com¬ 
pany and Washington Title 
Insurance Company 
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WILLIAM C. SULLIVAN 
Attorney for Julius 1. Peyser 

Attorney for Trustees in 
Bankruptcy of Swartzell, 
Rheem and Hensey Com¬ 
pany 

DANIEL THEW WRIGHT, 

Attorney for Rose G. Casey 

KING & NORDLINGER 
By: BERNARD I. NORDLINGER 
Attys & Of Counsel for defendant 
Eugene A . Smith, Inc. 

85 Exhibit A 

This Indenture, Made this Seventh (Ttli) day of Novem¬ 
ber in the year of our Lord one thousand nine hundred and 
twenty-five between Rose G. Casey, of the Citv of Wash- 
ington, District of Columbia, acting and contracting herein 
wfith reference to her sole and separate estate, of the first 
part, and Luther A. Swartzell and Edmund D. Rheem, 
Trustees, of the City of Washington, in the District of Co¬ 
lumbia, of the second part. 

Whereas, the said Rose G. Casey stands justly indebted 

unto John H. Holmead in the sum of One hundred ninetv 

* 

thousand ($190,000.00) dollars, for money loaned and ad¬ 
vanced, for which she has executed and delivered unto the 
said John H. Holmead, and made payable to his order, her 
three hundred and nine (309) certain promissory notes of 
even date herewith, numbered from 1 to 309 respectively, 
said notes bearing interest thereon at the rate of Six and 
one-half per cent (6%%) per annum, payable semi-annu¬ 
ally, until paid, the payment of said interest, however, being 
subject to a certain covenant hereinafter set forth, and 
said notes being in and for the following amounts and pay¬ 
able in the following periods from date thereof, to wit:— 
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Notes 

No. 

1 

to 

5, 

both 

inclusive, 

for 

$1,000.00 

each, 

payable 

in 

eighteen months. 

11 

11 

6 

i i 

10, 

t i 

< i 

i i 

1,000.00 

< < 

< < 

< < 

tTjvo years, 

11 

c < 

11 

c c 

15, 

i L 

(( 

C C 

1,000.00 

< ( 

(t 

i ( 

thirty months, 

i < 

i ( 

16 

i c 

20, 

L 6 

i ( 

c c 

1,000.00 

(t 

< < 

t c 

three years, 

< < 

t < 

21 

i i 

25, 

i i 

<« 

i l 

1,000.00 

(i 

< < 

{ c 

fhur years, 

i ( 

< < 

26 

i i 

125, 

i i 

t < 

i ( 

1,000.00, 

11 

< < 

{l 

five years, 

t < 

< < 

126 

i c 

209, 

i i 

11 

i c 

500.00 

11 

c c 

i < 

five years, 

i ( 

< < 

210 

< i 

229, 

i i 

(< 

i 4 

400.00 

< < 

C l 

l c 

five years, 

11 

< < 

230 

i c 

249, 

C < 

< C 

i i 

300.00 

«i 

i l 

(l 

fiVe years, 

i ( 

< i 

250 

i i 

269, 

( i 

l ( 

i i 

250.00 

i < 

t ( 

(( 

fite years, 

( c 

< < 

270 

i < 

309, 

i t 

(( 

i c 

100.00 

(i 

(( 

< < 

file years, 


and being desirous to secure the punctual payment of said 
notes when and as the same shall respectively become due 
and payable, with all interest and costs due and accruing 
thereon, as well as anv renewals or extensions thereof: 

Now, therefore, this Indenture Witnesseth, That the said 
party of the first part, for and in consideration of the 
j:>remises aforesaid, and further, the sum of one dollar paid 
to her by said parties of the second part, receipt of! which, 
in current money of the United States, at the datp of de¬ 
livery hereof, is hereby acknowledged, has granted, and 
does by these presents grant unto the said parties of the 
second part, their heirs and assigns, and the survivor of 
them, his heirs and assigns the following described Real 
Estate, situate in the District of Columbia to wit: All 
those certain pieces or parcels of land and premises I known 
and distinguished as and being Lots numbered Nine (9) 
and Ten (10) in John Sherman’s subdivision of part of 
“Mount Pleasant”, as per plat recorded in the Officq of the 
Surveyor for the District of Columbia in Liber Levy; Court 
Carberry at folio 2 1 />; said property being now known for 
purposes of assessment and taxation as Lots numbered 
Nine (9) and Ten (10) in Square numbered Twepty-six 
hundred and seventy-two (2672) together with all thb ease¬ 
ments, hereditaments, and appurtenances to the saine be¬ 
longing or in anywise appertaining. 

To Have and to Hold the said pieces or parcels of 
86 land and premises with the appurtenances, unto and 
to the use of the said parties of the second part, their 
heirs and assigns, and the survivor of them, his heirs and 
assigns. 

In and upon the Trusts Nevertheless hereinafter men¬ 
tioned and declared, that is, in trust to permit the said Rose 
G. Casey, her heirs and assigns, to use and occupy the said 
described premises, and the rents, issues, and profits 
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thereof, to take, have, and apply, to and for her and their 
sole use and benefit, until default be made in the payment 
of said notes or anv one of them, or anv installment of in- 
terest due thereon, or any proper cost, charge, commissions, 
half-commissions, or expense in and about the same. 

And upon the Full Payment of all of said notes and any 
extensions or renewals thereof, and the interest thereon, 
and all other proper costs, charges, commissions, half-com¬ 
missions, and expenses incurred by means of these trusts, 
at any time before the sale hereinafter provided for, to re¬ 
lease and reconvey the said described premises unto the 
said Rose G. Casey, her heirs or assigns, at her or their 
cost. 

And upon this Further Trust, That upon default being 
made in the payment of any one of said promissory notes at 
maturity, or any installment of interest due thereon, or any 
proper cost, charge, commission, half-commission, insur¬ 
ance, taxes, or other proper expense, in and about the same, 
then and at any time thereafter, to sell the said pieces or 
parcels of land and premises, or any portion thereof at pub¬ 
lic auction, in front of the premises, after at least ten days’ 
notice of the time, place, and terms of sale, by advertise¬ 
ment, in some one or more of the newspapers printed and 
published in the said District of Columbia upon such terms 
and conditions as the said trustees, or the survivor of them, 
his heirs or assigns or substituted trustee, may deem most 
advantageous to the parties interested; and with further 
power to postpone the sale from time to time in their or his 
discretion, and to re-sell on default of the purchaser. 

And upon this Further Trust, Upon full compliance with 
the terms of sale to convey the property sold in fee simple 
to the purchaser or purchasers thereof, at his, her, or their 
cost and expense, and without any liability to see to the ap¬ 
plication of the purchase-money, and out of the proceeds of 
said sale or sales, first, to pay all proper costs, charges, and 
expenses, and to retain as compensation a commission of 
five per cent, on the amount of said sale or sales; secondly, 
to apply said purchase-money to the payment of whatever 
may then remain unpaid of said notes and the interest 
thereon, to the time of said sale, whether the same shall be 
due or not and lastly, to pay the remainder, if any, to the 
said Rose G. Casey, her heirs and assigns. 
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And the said party of the first part hereby covenants 
with the said parties of the second part, the survivor of 
them, his heirs and assigns or substituted trustee, that she 
will specially warrant the property hereby conveyed and 
will execute such further assurance of said land as inay be 
requisite. 

And the said party of the first part does hereby further 
covenant with the parties of the second part, the survivor 
of them, his heirs and assigns, that all taxes upon the said 
land shall be duly paid, and that the building on said par¬ 
cels of land shall be kept insured, by the said party! of the 
first part, during the continuance of this trust, in some good 
and responsible fire insurance company or companies, to 
the satisfaction of the parties of the second part, apd the 
policy or policies of insurance be assigned to the saiid par¬ 
ties of the second part, as trustees under these presents; 
that said party of the first part will pay all costs ahd ex¬ 
penses incurred in respect to the indebtedness hereby se¬ 
cured, including the reasonable court costs and counsel fees 
of any litigation which may arise or in the discretion of said 
parties of the second part become necessary in respect 
thereto or to the property hereby conveyed; and the said 
party of the first part does hereby further covenant that 
the interest on the indebtedness hereby secured shpll be 
paid quarterly by said party of the first part, her heitfs and 
assigns, at the office of Swartzell, Rheem and Hensey Com¬ 
pany, Washington, District of Columbia, for the use and 
benefit of the respective holders of said notes whep and 

as the interest on said notes shall become due bv the terms 

* 

thereof; and further, that in case the said Rose G. Casey, 
her heirs or assigns, shall fail to pay the said taxes, 
87 costs and counsel fees, or to keep said property so 
insured, then the taxes, costs and counsel fees may 
be paid, and the property be insured as aforesaid, by the 
holders of said notes or any one of them, the policy to be as¬ 
signed to the trustees hereunder; and the amount of taxes, 
costs and counsel fees and premium paid shall be! con¬ 
sidered a part of the expense of said debt secured hereby, 
and shall bear the same rate of interest as the principal 
debt, in default of payment of which and of the quarterly 
payments of interest as herein provided, within Ten days 
after demand therefor the said parties of the second part, 
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the survivor of them, his heirs and assigns or substituted 
trustee, shall have power to sell said property hereby con¬ 
veyed as aforesaid, and shall dispose of the proceeds of sale 
as hereinbefore provided. 

And it is further agreed that if the property shall be ad¬ 
vertised for sale under the provisions of this deed, and not 
sold, then the said trustees shall be entitled to one-half the 
commission above provided, to be computed on the amount 
of the debt hereby secured. 

In Testimony Whereof, the said party of the first part 
has hereunto set her hand—and seal—on the day and year 
first hereinbefore written. 


ROSE G. CASEY 

Signed, Sealed, and Delivered in the presence of— 

CARL H. DOUCH 


District of Columbia, ss: 

I, Carl H, Douch, a Notary Public in and for the District 
aforesaid, do hereby certify that Rose G. Casey, of the City 
of W 7 ashington, District of Columbia, party to a certain 
deed, bearing date on the 7th day of November A. D. 1925, 
and hereunto annexed, personally appeared before me, in 
the District aforesaid, the said Rose G. Casey being per¬ 
sonally well known to me to be the person—who executed 
the said deed, and acknowledged the same to be her act and 
deed; and she further acknowledged and declared that she 
executed the same with reference to her sole and separate 
estate. 

Given under my hand and notarial seal, this 7th day of 
November, A. D. 1925. 

CARL H. DOUCH 

(Seal) Notary Public D . C. 

My commission expires June 10, 1927. 
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88 Endorsed: Office of Recorder of Deeds 

Received for Re 

i 

Deed of Trust j 

Nov 7 1925 

Rose G. Casey 
to 

i 

Luther A. Swartzell 
Edmund D. Rheem j 

Trustees . 

i 

Released Aug 8/31 to Eugene A. Smith, Incorporated. 


Received for Record on the 7th day of November, A. D. 
1925, at 12’ o’clock M., and Recorded in Liber 5630 

No. 372 Folio., one of the Land Records of the 

.and examined by 

ARTHUR G FRA j 
Recorder. 


Swartzell, Rheem & Hensev Co., 
“Everything in Real Estate,” 
916 F Street Northwest, 
Washington, D. C. 

WRH 

RLS 


(Here follow photostats marked pages 89, 90 


i 


, and pi.) 

i 


i 


i 


l 


i 


I 

i 
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93 Exhibit C. 

The District Title Insurance Company, 

The Lawyers Title Insurance Company, 

The Washington Title Insurance Company. 

1413 Eye Street X. W. 

Washington, D. C. 

George H. O’Connor, 

Vice-President and Title Officer 

Preliminary Report 
Case No. 191061. 

Swartzell, Rheem and 
Hensev Company, 

Washington, D. C. 

Gentlemen: 

We have examined the title to Lots numbered Nine (9) 

and Ten (10) in John Sherman’s subdivision of part of 

“Mount Pleasant,” as per plat recorded in the Office of the 

Surveyor for the District of Columbia in Liber Lew Court 
* * 

Carberry at folio 2 1 />; except such part of said lots as was 
taken for alley purposes in District Court Cause Xo. 1658 
in the Supreme Court of the District of Columbia; and 
shown on plat recorded in said Surveyor’s Office in Liber 
85 at folio 149; said property being embraced in what is 
now known for purposes of assessment and taxation as 
Square numbered Twenty-six hundred and seventy-two 
(2672); and are now prepared to issue our Certificate of 
Title in the usual form, showing that, according to the rec¬ 
ords, Eugene A. Smith, Incorporated, a Corporation or¬ 
ganized under the Laws of the State of Delaware, can con¬ 
vey a good title in fee simple to the same, subject to the 
Deeds of Trust below noted, and to unpaid taxes and assess¬ 
ments and unrecorded tax sales, if any, as to which the Col¬ 
lector of Taxes for the District of Columbia will certify. 

* 


94 Rose G. Casey, as to her sole and separate estate, 
to Luther A. Swartzell, Edmund D. Rheem. 

Trust. Dated Xovember 7th, 1925. Recorded Xovember 
7th, 1925. Lot 9 and 10 in Sherman’s subdivision of part 
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i 

I 

| 

of “Mount Pleasant”, as per plat recorded in the Office of 
the Surveyor for the District of Columbia in Liber Levy 
Court Carberrv at folio 2V>; said property taxed as (Square 
2672. I 

To secure John H. Holmead $190,000.00 money (loaned, 
309 notes of even date, all with interest at the rate of 6M>% 
per annum, payable semi-annually. Said notes Nosi 1 to 5 
inclusive, for $1,000.00 each, payable 18 months after date; 
notes Nos. 6 to 10 inclusive for $1,000.00 each, payable two 
years after date; notes Nos. 11 to 15 inclusive, for $1,000.00 
each, payable thirty months after date; notes Nos. 16 to 20 
inclusive, for $1,000.00 each, payable three years aftei* date; 
notes Nos. 21 to 25 inclusive, for $1,000.00 each, payable 
four years after date; notes Nos. 26 to 125 inclusive, for 
$1,000.00 each, payable five years after date, notes Nos. 126 
to 209 inclusive, for $500.00 each, payable five years after 
date; notes Nos. 210 to 229 inclusive, for $400.00 eacli, pay¬ 
able five years after date; notes Nos. 230 to 249 inclusive, 
for $300.00 each, payable five years after date; note£ Nos. 
250 to 269 inclusive, for $250.00 each, payable five years 
after date, and notes Nos. 270 to 309 inclusive, for $100.00 
each payable five years after date. 

Liber 5630, folio 372. 

i 

_ 

| 

95 Eugene A. Smith, Incorporated, (Delaware! Cor¬ 
poration) to Eugene W. Cissel, Ernest L. Smith. 
Trust. Dated June 13th, 1929. Recorded June; 21st, 
1929. Lots 9 and 10 in Sherman’s subdivision of phrt of 
“Mount Pleasant”, as per plat recorded in the office of the 
Surveyor for the District of Columbia in Liber Levy Court 
Carberrv at folio 2VL>; except such parts of said lots as were 
taken for alley purposes by proceedings in District Court 
Cause No. 1658 and shown on plat recorded in said Sur- 
vevor’s Office in Liber 85 at folio 149; said property being 
in Square 2672. j 

To secure John W. Blocher $50,000.00 money loaned, 10 
notes of even date, for $5,000.00 each and payable oh or 
before one year after date, with interest at the rate of; 6% 
per annum until paid, payable semi-annually, with interest 
on interest after maturity at the same rate. 

Certificate of Resolutions attached. ! 

Liber 6339, folio il36. 





80 ELIZABETH S. DAVIS ET AL. VS. ROSE G. CASEY ET AL. 


Horace W. Trice, unmarried, to Eugene A. Smith, F. A. 
Simon. 

Trust. Dated July 12th, 1929. Recorded July 15th, 1929. 
To secure M. J. Keane, Junior $50,000.00 10 notes of even 
date for $5,000.00 each, all payable on or before one year 
after date, with interest at the rate of 6% per annum 
96 until paid, payable semi-annually, with interest on 
interest after maturity at same rate. 

Liber 6347, folio 389. 


This report through July 7th, 1930. 


Yours verv truly, 

* *7 

GEORGE H O’CONNOR 
Vice-President and Title Offi¬ 
cer. 


Exhibit D 
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This Deed 


Made this 5tli day of August, A. 1). 1930, by and between 
Eugene A. Smith, Incorporated, a Corporation organized 
under the Laws of the State of Delaware, party of the first 
part, and Fred P. Hayward of Boston, Suffolk County, 
Massachusetts and H. Glenn Phelps of W ashington, Dis¬ 
trict of Columbia, Trustees, parties of the second part: 

AVhereas, the said party of the first part is justly in¬ 
debted unto John Hancock Mutual Life Insurance Com¬ 
pany, a Massachusetts corporation, having its principal 
office at 197 Clarendon Street in said Boston in the full sum 


of One Hundred and Twenty-five Thousand ($125,000) Dol¬ 
lars, lawful money of the United States of America, being 
money borrowed pursuant to a resolution of its Board of 
Directors, a duly attested copy of which is attached hereto 
and made a part of these presents, on the hereinafter de¬ 
scribed real estate for which amount the said Eugene A. 
Smith, Incorporated, has executed and delivered and made 
payable to the order of the said John Hancock Mutual Life 
Insurance Company, its One (1) certain promissory note 
bearing even date herewith, said note being in the full sum 
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EXHIBIT T 


lino to &ll iflen lip Cfjese $reSettte 

That Inther A. Swartsell and Bflnund D. Fheem, as -j- 


Trustee^ 


sole and separate estate 


Hovember 7, 1925 


November 7, 1925 


/n Liber 5630 at folio 372 


amtatnDoed of Trust from Hose O. Cseeyt as to her 


lOmLaai 


| Record* of the District of Columbia, in consideration of One Dollar in hand paid by Eugene A* Smith, 

T Incorporated, present owner of the hereinafter described real estate. 

* • i 

'a do hereby grant and release onto tit add Eugene A. Smith, Incorporated, - 


the following deacribed land mid premises with the impnoements. easements and app u rienan cts thereunto belonging, 
situate in the District4Columbia, namely: Lots numbered Klne (9) and Ten (10) is 
Shernan's subdivision of part of "art. Pleasant," ec per plAt recorded 
in the Office of the Surveyor’for the District of Columbia 'in Liber 

I 

Levy Court Carberry at folio 2i; seid property taxed es Square numbered 
Twenty-six hundred and seventy-two (2672); ——— -H-“ 


fully released and discharged from the effect and operation of the said Deed 
secured thereby hoeing been paid and satisfied, e e -c v i -ec e ee d oy 
„ .-oUfe.,. of- the pro m i s t ory -so- t e s soa uT -o ri 


of Trust, the d^bt 


Witness their hands and seal s this^*f£/£ day of AD. 193 


5W. mIn S* > i mwi tf — 


UZiAtet.... - 



-diJfeSL i 
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EXHIBIT F 


Retrirt-of (Solnmbia. to Brtfc 


* A fc i— y PoW/c in and for the said 
t%d lax her a. Swartxell ond Zdsund I*. Fheex, 


i 

A. D. 1930 . md berth annexed. persona^/ appeared hfort me in saidDistrict Luther A. 
Swartrell and Edmunc D. Khecs, ^ _ 

Jefnf personally tecS ^noton b me as the perron s mb executed the said Deed, and ocknemledfed the seme b k 

thelr . -*-"■* /O J— 

(Ktorn nbaWWol this 0 JsMtd CC^c^uAaT a n mo. 


(torn 


domed 


A. D. 1930. 


Notary PaUic 


» ; -— • 

•» : -< i 

sl I! 
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of One Hundred and Twenty-five Thousand ($125,060) Dol¬ 
lars, payable as follows: ; 

District of Columbia, s $: 

i 

I, John H Stadtler, a Notary Public in and for the Dis¬ 
trict of Columbia, do herebv certifv that Frank A. Simon, 
who is personally well known to me as the person na^med as 
Attorney-in-fact in the aforegoing Deed of Trust bearing 
date on the 5th day of August, A.D. 1930, and hereto an¬ 
nexed, personally appeared before me in said District, and, 
as Attorney-in-fact, as aforesaid, and by virtue of the au¬ 
thority vested in him by said Deed of Trust, acknowledged 
the same to be the act and deed of Eugene A. Smith, In¬ 
corporated, the grantor therein. 

Given under my hand and seal this 5 day of August, 1930. 

JOHN H. STADTLER 
Notary Public, ZD. C. 

191061 

Dead of Trust (Washington D. C. and environs) (Cor¬ 
poration Form) Eugene A. Smith, Incorporated to Fred 
P. Hayward and H. Glenn Phelps, Trustees for John Han¬ 
cock Mutual Life Insurance Company of Boston, Massa¬ 
chusetts Received for Record on the 7 day of Aug.,,A. D. 
1930, at 2-45 o’clock P. M., and recorded in Liber No. 6473 
at folio 201 one of the Land Records for the Dist. of Col. 
examined by Arthur G. Frae, Recorder. Mail Boss & 

Phelps, Real Estate Loans & Insurance 1417 K St., N. W. 

i 

(Here follow photostats marked 9S, 99, 100.) ' 

101 Exhibit G 

i 

No. 191061. | 

Certificate and Warranty of Title for Mortgagee 

I 

— 

The District Title Insurance Company | 

The Lawyers Title Insurance Company j 

The Washington Title Insurance Company 
Corporations of the District of Columbia, 

parties hereto of the first part, in consideration of Two 
Hundred Dollars to them paid by John Hancock Mutual 
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Life Insurance Company, party hereto of the second part, 
do hereby covenant with said party of the second part, as 
follows: 

First: That the title to Lots numbered Nine (9) and 
Ten (10), “Mount Pleasant”, as described in the Deed of 
Trust from Eugene A. Smith, Incorporated, (a Delaware 
Corporation), to Fred P. Hayward and H. Glenn Phelps, 
Trustees, to secure the party hereto of the second part, 
bearing date on the 5th day of August A. D. 1930, and 
filed for record in the office of the Recorder of Deeds of 
said District on the 7tli day of August A. D. 1930, as noted 
in the annexed Schedule “A”, is good in fee simple in said 
Fred P. Hayward and H. Glenn Phelps, Trustees for the 
uses and purposes declared in said Deed of Trust. 

Second *. That the said Deed of Trust is duly executed and 
acknowledged in the form prescribed by the laws of said 
District, filed for record as aforesaid and is the first lien 
upon said real estate, unpaid taxes and assessments and un¬ 
recorded tax sales, if any, excepted. 

Third: That the said parties hereto of the first part will 
pay on demand to the said party hereto of the second part, 
its successors and assigns, any and all loss, damage, cost, 
or expense, which the said party hereto of the second part 
or its successors or assigns may hereafter suffer, sustain, 
or incur by reason of the legal establishment of any right 
or claim to said real estate or any part thereof, adverse to 
that of the said Trustees, existing of record at the date of 
the filing for record of said Deed of Trust, except as above 
excepted. 

In Witness Whereof the said parties hereto of the first 
part have caused these presents to be signed by their Vice 
President, attested by their Secretary and their corporate 
seals to be hereto affixed this 15th dav of August A. D. 
1930. 


GEO. H. O’CONNOR 
Vice President 


J BIERLUCHER 
Asst. Secretary. 


I 
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101% Schedule “A” Hereinbefore Referred to. j 

——— i 

Eugene A. Smith, Incorporated, (a Delaware Corpora¬ 
tion), to Fred P. Hayward, H. Glenn Phelps. 

Trust. Dated August 5, 1930. Recorded August |7, 1930. 
Lots 9 and 10 in John Sherman’s subdivision of part of 
“Mount Pleasant”, as per plat recorded in the Office of the 
Surveyor for the District of Columbia in Liber Levy Court 
Carbery at folio 2%, except such part of said lots as was 
taken for alley purposes by proceedings in District! Court 
Cause No. 1658 in the Supreme Court of the District of Co¬ 
lumbia, and shown on plat recorded in said Surveyor’s 
Office in Liber 85 at folio 149; said property being embraced 
in what is now known for purposes of assessment arid tax¬ 
ation as Square numbered Twenty-six Hundred and Sev¬ 
enty-two (2672). ! 

l 

To secure John Hancock Mutual Life Insurance Com¬ 
pany $125,000.00 , money borrowed, one note of even date, 
payable as follows $125,000.00 on the First day of Septem¬ 
ber, 1933, together with interest thereon to be computed 
from August 6, 1930 at the rate of 6% per annum, payable 
semi-annually on the First days of the months of Septem¬ 
ber and March in each vear, the first instalment of interest 
being due on the First day of September, 1930; each instal¬ 
ment of interest to bear interest after maturity, if noti then 
paid, at the rate aforesaid. 

i 

(This instrument examined from the original). 

I 

_ 

August 15th, 19^0. 

GEO. H. O’CONNOR 

Vice-President and Title Officer . 

Exhibit G (Continued) 

No. 191061 | 

_ i 

Certificate and Warranty of Title for Mortgagee, j 


Premises: 

Lots 9 and 10 in “Mount Pleasant”. 
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The District Title Insurance Co. 

The Lawyers Title Insurance Co. 

The Washington Title Insurance Co. 

1413 Eye Street, Northwest 
Washington, D. C. 

E.K. 


(Here follow photostats marked pages 102 and 103.) 

104 Findings of Fact and Conclusions of Law 

Filed May 19 1937 

********* 

This cause, coming on to be heard upon the pleadings and 
upon the testimony introduced herein March 22 and 23, 
1937, the Court makes the following: 

Findings of Fact 

The Court finds the facts set out in the stipulation and 
exhibits thereto filed in this cause on March 22, 1937. In 
addition thereto, the Court finds the following facts: 

31. Boss & Phelps, real estate firm, acted as loan corre¬ 
spondent for the Hancock Company in connection with pro¬ 
posed loans which persons desired to obtain from the Han¬ 
cock Company, secured by deeds of trust on real estate in 
Washington. Shortly prior to June 11th, 1930, Boss & 
Phelps received an oral inquiry from Edmund D. Rheem, 
looking to the refinancing of the Casey Loan on the Farra- 
day Apartment House. Upon Rheem’s oral request, a rep¬ 
resentative of Boss & Phelps inspected the building. 
Rheem furnished Boss & Phelps a schedule of the rentals 
and plans of the building, and, after inspecting the building 
and examining and checking the schedule of rentals and 
plans, Boss & Phelps notified Rheem on or about June 11th, 
1930, that they would recommend to the Hancock 

105 Company a first trust loan of $125,000, if certain im¬ 
provements in the way of redecorating were made. 

Boss & Phelps thereupon delivered to Rheem for execution 
by Eugene A. Smith, Inc., the loan application blank, re¬ 
ferred to in paragraph 7 of the stipulation as Exhibit B. 
Rheem took the form of application and said he would take 
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I 

j 

up with Eugene A. Smith, Inc., the matter of the Applica¬ 
tion and the making of the suggested improvements. Some 
time thereafter, Rheem handed Boss & Phelps the appli¬ 
cation, which had been executed by Eugene A. Smith, Inc., 
and informed Boss & Phelps that the suggested inlprove- 
ments were being made. Boss & Phelps then made 1 up an 
application, addressed to the Hancock Company, embody¬ 
ing the information contained in the application of Eugene 
A. Smith, Inc., omitting the provision in relation to the pay¬ 
ment of commission to Boss & Phelps. This latter applica¬ 
tion was mailed to the Hancock Company by Boss & Phelps 
with their letter of July 3rd, 1930, copy of which is attached 
hereto marked “Exhibit I.” On July 8, 1930, the Hancock 
Company sent Boss and Phelps the telegram, copy of which 
is hereto annexed marked “Exhibit J”, and by letter of 
July 17th, 1930, of which copy is hereto annexed marked 
“Exhibit K”, Boss & Phelps mailed to the Hancock,Com¬ 
pany preliminary report upon the title to the property 
1 through July 7th, 1930, (Exhibit C with the Stipulation). 

(Boss & Phelps also mailed to the Hancock Company; with 
said letter a survey showing the location of the building 
and lot, and form of deed of trust (Exhibit D with th^ stip- 
f ulation) and a form of note which Boss & Phelps had pre¬ 

pared for Hancock Company’s approval. The Hahcock 
Company having had the property inspected on July 21, 
1930, by a representative of its Home Office, returned the 
form of deed of trust and form of note with its check,I pay¬ 
able to the order of Boss & Phelps for $125,000, under pover 
of letters of which copies are hereto annexed marked 
106 “Exhibits L” and “M”. On August 12, 1930, the 
Title Companies delivered to Boss & Phelps by mes¬ 
senger receipt of Eugene A. Smith for $125,000, Recorder 
of Deeds receipt for the $125,000 first deed of trust, and the 
note of Eugene A. Smith, Inc., which had been personally 
endorsed by Eugene A. Smith and Frank A. Simon, a copy 
of said note being hereto annexed marked “Exhibit N”. 
Boss & Phelps sent those papers, together with a policy of 
fire insurance, to the Hancock Company by its letter dated 
August 12, 1930. | 

32. Except as specifically set forth in these findings of 
fact, Boss & Phelps and Hancock Company had no contacts 
with the Title Companies, Swartzell Company, Swartzell & 
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Rheem, Trustees, or Eugene A. Smith, Inc., in connection 
with the refinancing operation. Neither Boss & Phelps nor 
the Hancock Company ever saw the Title Companies’ state¬ 
ment (Exhibit E to stipulation) or the deed of release of 
the Casey trust until after Swartzell Company went into 
bankruptcy. 

33. In taking the foregoing actions, Hancock Company 
and Boss & Phelps were taking every reasonable precaution 
that could have been expected of a prudent person or cor¬ 
poration before advancing the money to Eugene A. Smith 
Co., Inc.; they had no knowledge of any irregularity in the 
release executed by Swartzell & Rheem, Trustees, or any 
irregularity in the transactions between Swartzell Com¬ 
pany and Eugene A. Smith, Inc., or between Swartzell Com¬ 
pany and the noteholders; they committed no fraud and 
were guilty of no negligence, and, in making the loan, they 
relied upon the title as it appeared of record. 

34. In purchasing the $40,000 Cutler note, Julius I. Pey¬ 
ser relied upon the record title, which showed that 

107 said note was secured bv a second deed of trust. 

* 

Peyser had no knowledge of the circumstances sur¬ 
rounding the release of the Casey trust on the property, 
and during the negotiations between Peyser and Rheem, in¬ 
corporated in paragraph 24 of the stipulation, there was 
nothing said with respect to the release of the Casey trust. 

DANIEL W. O’DONOGHUE 
Justice. 

108 Conclusions of Law 

1. The Hancock Company is affected with notice of the 
terms of the Casey $190,000 deed of trust and of the terms 
of the notes secured therebv. 

mt 

2. By the terms of the Casey deed of trust to Luther A. 
Swartzell and Edmund D. Rheem, as trustees—(a) the 
notes were payable at the office of and to Swartzell Company 
in Washington, D. C., and Swartzell Company was agent of 
the holders of the said notes; (b) Luther A. Swartzell and 
Edmund D. Rheem, as trustees, were authorized to execute 
and deliver a release of the Casey deed of trust, and the 
duty was imposed upon said Trustees to determine whether 
the conditions of the deed of trust relative to, and authoriz¬ 
ing, such release had been performed, and their determina- 
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tion of that fact (whether true or false in the absence of 
any actual or constructive notice to the contrary to persons 
dealing with the Trustees) was final and conclusive. 

3. The receipt by Swartzell Company of the check for 
$118,451.80 operated as a full payment of the $28,650 Casey 
notes held by Swartzell Company for collection, and of the 
notes for $600 owned by the Swartzell Company. 

4. There was no duty in law imposed upon Hancock Com¬ 

pany (or upon Boss & Phelps or the Title Companies), or 
Julius I. Peyser to ascertain whether or how many! of the 
$190,000 Casey notes were owned by Swartzell Company or 
held bv it for others. j 

5. There was no notice of any facts or circumstances suf- 
ficient to put Hancock Company, Boss & Phelps, the Title 
Companies or Julius I. Peyser on inquiry or notice (1) that 

Swartzell Company, Luther A. Swartzell apd Ed- 
109 mund D. Rheem, or any of them, had released or 
were about to release the $190,000 Casey deed of 
trust, without compliance with all or any of the tetms of 
that deed of trust authorizing such release, or (2) that 
Swartzell Company did not actually pay off the noteholders, 
or (3) that the trustees would release the deed of trust in 
fraud of the rights of the noteholders. 

6. The original Casey deed of trust had vested in Swart¬ 
zell & Rheem as Trustees the legal title to the lancji, and 
while the release of the land before payment of the notes 
was a breach of trust, such release would protect the! Han¬ 
cock Company as an innocent subsequent mortgagee. | 

7. The Hancock Company and Julius I. Peyser are bona 
fide holders for value, without notice, of the $125,000 and 
$40,000 notes respectively, secured by the first and second 
deeds of trust, dated August 5, 1930. 

8. The equity of the Hancock Company being at least 

equal to that of the plaintiffs, and plaintiff intervenoijs, the 
legal title held for the Hancock Company must prevail and 
it is entitled to priority over the plaintiffs and plaintlff-in- 
tervenors. The equity of Julius I. Peyser being superior 
to that of the plaintiffs and plaintiff-intervenors, he is en¬ 
titled to priority over them. j 

9. As between the Hancock Company and the plaintiffs 
and plaintiff-intervenors, holders of the notes secured by 
the Casey deed of trust, any loss caused by the default of 
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the trustees thereof must fall on such noteholders, who 
made such default possible by taking notes secured by a 
deed of trust of which Swartzell & Rheem were trustees. 

10. The bill of complaint and intervening petitions 

110 herein (a) shall be dismissed as to Hancock Com¬ 
pany, Hayward and Phelps, Trustees, the Title Com¬ 
panies, Julius I. Peyser, Eugene A. Smith, Inc., and the 
trustees in bankruptcy of Swartzell Company and (b) shall 
be dismissed as to Rose G. Casey, but without prejudice to 
the rights of any of the plaintiffs or plaintiff-intervenors as 
to any cause of action they may have at law against Rose G. 
Casey, and without prejudice to Rose G. Casey to assert 
any defense, legal or equitable, which she may have to such 
suit at law. 

DANIEL W. O’DONOGHUE 
Justice. 

111 Exhibit “I” 

Boss and Phelps 

Real Estate—Loans—Insurance 

1417 K Street 
'Washington, D. C. 

Juiv three 
Nineteen-thirty 

John Hancock Mutual Life Ins. Co. 

City Mortgage Division 
Boston, Mass. 

Gentlemen: 

We enclose herewith application of Eugene A. Smith, Inc. 
for a first trust loan of $125,000. for three years at 5%% to 
be secured on an apartment building at 1460 Irving St., 
N. W. 

There is at present a first trust of $170,000. held by 
Swartzell, Rheem and Hensey and the building represents 
a cost of $275,000. to the present owners, $40,000. in cash 
and $65,000. equity in other properties. 

The building is well rented there being four vacancies out 
of sixtv-six apartments and the owners have a deposit on 
one of the vacant apartments which will be occupied in a 
few davs. The leases have been checked bv us and the ex- 

V •> 

pense statement was taken from the books of the rental 
agent. The average rental per room is $23. 
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This is a good renting locating, being less than ft square 
to 14th St. served bv good car service and about the same 
distance to 16th St. served by bus lines to all parts of the 
city. On 14th St. there are markets of all kinds, shops and 
a moving picture theatre, quite convenient to the tenants of 
the building. j 

The building is constructed of re-inforced concrete and is 
entirely fireproof. It is served by an automatic elevator 
and each apartment is equipped with a frigidaire oh house 
current. There is a tile floor in the lobby, terrazo corridors, 
good grade of oak floor in the apartments and ti|e floor, 
with built-in tub in the baths. j 

It is understood that the President and Secretary will 

i * 

personally endorse the note of Eugene A. Smith, Iftc. and 
we enclose a report from R. G. Dun and Co. concerning 
Eugene A. Smith, Inc. j 

It is impossible to get a good photograph of the building 
for the reason that the north side of the street is built up 
solid with apartment buildings which will not perijiit one 
to get far enough away from this building to get ft good 
photograph of it. j 

112 We feel that there is excellent securitv for the 

* 

amount of loan requested and trust that same will 
meet with your approval. 

Very truly yours, 

* BOSS & PHELPS I 

Bv W. L. KING I 

WLK :EMB 

I 

enc. ! 

113 Exhibit “J” I 

Boston, Massachusetts, July 8, 1930. 
Boss and Phelps, j 

1417 K Street, N. W. j 

Washington, D. C. ! 

Eugene Smith Incorporated application accepted subject 
to personal inspection and with chattel mortgage on refrig¬ 
eration. Trv for amortization. I 

* 

JOHN HANCOCK MUTUAL LIFE INSURANCE 
COMPANY. i 

Paid. 
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114 Exhibit “K” 

Boss and Phelps 
Real Estate—Loans—Insurance 

1417 K Street 
Washington, D. C. 

July seventeen 
Nineteen-Thirtv 

John Hancock Mutual Life Ins. Co. 

Abstract Division 
Boston, Mass. 

Gentlemen: 

We have received notice from the Finance Department 
of the acceptance of the application of Eugene A. Smith, 
Inc. for a first trust loan of $125,000. to be secured on an 
apartment building at 1460 Irving St., N. W., subject to 
personal inspection and a chattel mortgage on refrigera¬ 
tion. We were also directed to try for amortization on the 
loan, but we were unable to get the borrowers to make cur¬ 
tails during the coming three years. 

The property has not yet been personally inspected, but 
since we have all of the papers ready for closing, we are 
sending same to vou so that thev mav be examined and 
ready for closing as soon as the property is inspected. We 
are accordingly enclosing the usual form of request for re¬ 
mittance, together with deed of trust and note to be exe¬ 
cuted, survey of the building, plat showing a portion of the 
original lots 9 and 10 which was taken for alley purposes 
and Title Company’s preliminary report, which shows the 
title good in Eugene A. Smith, Inc., subject to three trusts, 
all of which will be released at the closing of the loan in 
favor of the John Hancock Company. You will note from 
the survev that the building is entirelv within the lot lines 
and there are no encroachments of any kind. The lots offi¬ 
cially designated as lots 9 and 10 are now described as parts 
of lots 9 and 10, and for the purpose of taxation they are 
known as lot 853. 

In connection with the proviso that a chattel mortgage be 
taken on the refrigeration, it will be recalled that we had 
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this matter up sometime ago and it was understood that we 
were to insert the words “electric refrigeration’’ in the 
deed of trust which would be more satisfactory and afford 
as good security as the chattel mortgage. This determina¬ 
tion was reached after consulting the Title Officers,: as well 
as our own attorney. j 

The usual supporting papers will, of course, be furnished 
when the loan is closed. 

i 

Very truly yours, 

BOSS & PHELPS 
By W. L. KING 

WLK :EMB 

115 Exhibit “L” j 

Massachusetts Tercentenary ; 

1630 — 1930 

July 22, 1930. 

Messrs. Boss and Phelps, j 

Washington, D. C. j 

I 

Gentlemen: j 

We are enclosing herewith for use in closing City Mort¬ 
gage Loan to Eugene A. Smith, Incorporated our No. '83343 
for $125,000. the following check: 

$125,000. to your order. j 

We send this check for use in accordance with the terms 

of your letter requesting it and your acceptance of it will 
be evidence of your agreeing to immediately repurchase 
the loan from us upon your failure to comply with ahy of 
the hereinafter listed requirements. j 

l 

I 

Requirements j 

(1) That we promptly receive the following papers:— 

a. The duly executed Note, draft of which has beeiji ex¬ 

amined by this Company and is being returned with the 
Abstract Division’s letter dated todav. i 

V 

b. The dulv executed and recorded Deed of Trust, draft 
of which has been examined by this Company, and is b^ing 
returned with the Abstract Division’s letter dated today. 

c. Policies of insurance against fire, and such other cas¬ 
ualties as have been agreed upon, on the buildings how 
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standing on the mortgaged premises insuring them against 
fire and such other casualties in such form, in such com¬ 
panies and in such sums (not less than sufficient to avoid 
any claims on the part of the insurers for “co-insurance”) 
as may be satisfactory to this Company, all such insurance 
policies on the said buildings to be held by, and to be for the 
benefit of, and first payable in case of loss to this Company. 

d. Certificate of Title with Warranty in a Com- 
116 pany and form satisfactory to this Company show¬ 
ing a good and indefeasible title in fee simple to the 
mortgaged premises vested in the borrower, subject only 
to the lien of our mortgage and to such zoning ordinances, 
restrictions, leases, easements and party wall agreements, 
which shall be fully described therein, as are not detrimen¬ 
tal to our interests and a breach of which will not work a 
forfeiture or reversion of title. 

e. A satisfactory statement showing (1) that all taxes 
against the mortgaged premises, including inheritance and 
estate taxes, are paid, except those not due and payable or 
not delinquent, that (2) all other assessments now due have 
been paid, and (3) the amounts and due dates of all the in¬ 
stallments of all taxes and assessments not due and pay¬ 
able. 

f. Borrower’s Beceipt. 

g. 

h. 

(3) That the requirements of the Abstract Division’s let¬ 
ter dated todav be met. 

* 

(4) That the enclosed check is not deposited until all 
buildings on the security are completed and ready for oc¬ 
cupancy and all grading about them is done, until there is 
no possibility of mechanics’ and/or materialmen’s liens 
against the security, and until Deed of Trust has been exe¬ 
cuted and First Trust Note Deed of Trust recorded. 

(5) That interest on First Trust Note is to run from the 
date of closing the Loan. 

Yours truly, 

Assistant Treasurer. 

Enclosure. 

M.H.T. • 
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117 Exhibit “M” I 

j 

Massachusetts Tercentenary j 

1630 — 1930 1 

July 22j, 1930 

Loan to Eugene A. Smith, Incorporated 
1460 Irving St., N. W., 

Washington, D. C. ! 

Messrs. Boss & Phelps, 

1417 K. St., N. W., 

Washington, D. C. 

j 

Gentlemen: 

We are returning herewith the note sent us in thp above 
loan for completion, execution and personal endorsement 
by Eugene A. Smith, President, and Ernest L. Smith, Sec¬ 
retary. j 

The note now reads ‘For value received “we” promise 
to pay’. Please substitute the name of the mortgagor for 
the pronoun “we” so that the note will read “For v^lue re¬ 
ceived Eugene A. Smith, Incorporated, promises to! pay.” 

The deed of trust, to which is attached copy of resolution 
authorizing this loan, is also enclosed for completion, exe¬ 
cution and record. Please amend line two of the acknowl¬ 
edgment to recite the name of the attorney-in-factL The 
name of the mortgagor now appears in error. 

We are remitting with the understanding that: 

There is no possibility of any mechanics’ or material- 
men’s liens being filed in connection with the redecoration 
of the halls and stairways which could take priority over 
the lien of the deed of trust to be held by this company; 

All taxes due and payable are paid on closing the loan; 
There are no unpaid special assessments nor any! unre¬ 
corded tax sales and we receive a certificate to that effect 
from the Collector of Taxes for the District of Columbia. 

We await certificate of title with warranty certifying that 
the deed of trust to this company is a valid first lien qf rec¬ 
ord. ! 

I 

Yours very truly, 

i 

Manager. i 

EK :MN 
Encs. 2 
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118 Exhibit “N” 

$125,000.00 i August 5th, A. D. 1930 

For Value Received, 

Eugene A. Smith, Incorporated 
promise to pay to 

John Hancock Mutual Life Insurance Company 
of Boston, Massachusetts 
or order 

$125,000.00 on the first day of September, 1933 with inter¬ 
est at the rate of Six (6) per centum per annum, to be com¬ 
puted from the 6th day of August, 1930 payable on the first 
days of Sept, and March, until said principal sum is paid, 
whether at or after maturity, beginning the first day of Sep¬ 
tember, 1930. All installments of principal and/or of inter¬ 
est in arrears, whether before or after maturity, shall bear 
interest at the rate aforesaid until paid. The entire indebt¬ 
edness shall become due at the option of the holder hereof 
in case any default shall be made in the payment of any in¬ 
stallment thereof or of interest thereon. 

EUGENE A. SMITH, INCORPORATED 
EUGENE A. SMITH 
President. 

' FRANK A. SIMON 

Secretary. 

This is to certify that this is the promissory note de¬ 
scribed in a certain deed of trust of even date herewith, to 
the trustees named below. Said note and the deed of trust 
securing same having been executed in my presence. 

JOHN H. STADTLER 
Notary Public. 

Secured by first deed of trust 
To H. Glenn Phelps and Fred P. Hayward, Trustees: 
Conveying Lots 9 and 10, 44 Mount Pleasant”. Square 2672. 

119 Plaintiffs and intervenor plaintiffs except to the 
foregoing findings of fact and conclusions of law as 

follows: 



I 

I 
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i 

To the conclusions stated in paragraph 33 of the findings 
of fact that Hancock Company’s actions constituted the 
taking of reasonable precautions, that it had no knowledge 
of irregularity in the release or in transactions between 
Swartzell Company and the owner and the noteholders, that 
it committed no fraud and was guilty of no negligence, and 
that in making the loan it relied on the record title, upon the 
ground that these are erroneous conclusions based uf>on the 
undisputed primary facts thereinbefore found. 

To the conclusions of law wherein it is held (2) that the 
notes were payable to Swartzell Company, that it was agent 
of the noteholders to receive payment, that the trustees 
were authorized to release without compliance with the re¬ 
lease provisions of the deed of trust, and that any] deter¬ 
mination of facts bv the trustees could be final and conclu- 
sive in favor of parties to the release transaction; (?) that 
the receipt of $110,451.80 was payment of the notes held for 
collection; (4) that there was no duty on Hancock Company 
or its agents to ascertain whether Swartzell Company held 
notes or had authority to represent noteholders in this 
transaction; (5) that Hancock Company or its agenjts had 
no notice that the trustees were releasing without compli¬ 
ance with the release provisions of the deed of trust, or no¬ 
tice that the paying off of noteholders was being Jeft to 
Swartzell Company, or notice that a fraud on the note¬ 
holders was being made possible by a release on payment 
to Swartzell Company; (6) that Hancock Company ^vas a 
subsequent mortgagee innocent of the release transaction; 
(7) that Hancock Company’s noteholding is bona fide; with¬ 
out notice; (8) that Hancock Company’s equity is equal to 
plaintiffs’, and that Julius I. Peyser’s equity is superior to 
that of holders of Casey notes, excepting as to such pkrt of 
their claims as exceeds $125,000, to which amount of Iprior 
lien said Peyser’s lien was known to him to be subordinate; 
(9) that loss by fault of the trustees must fall on note¬ 
holders and that noteholders made it possible by taking 
notes secured by deed of trust to the trustees; (10) thkt the 
bill of complaint should be dismissed; and whereii^ the 
court fails to hold the Casey notes were not paid by the 
transactions found herein and fails to hold that the lion of 
the Casey notes is superior to that of all other pajrties 
hereto to the extent of $125,000 thereof (to which amount 
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onlv defendant Peyser was led bv the record to believe the 
« * * 

$40,000 note he bought was subordinate), and in excess of 
that amount the lien of said Casey notes is subordinate only 
to said $40,000 note. 

Plaintiffs’ and intervenor plaintiffs’ foregoing excep¬ 
tions were noted but the trial court deems such exceptions 
unnecessary and not required by Equity Rule 70 1 /*> and as 
establishing a troublesome and undesirable practice. 

DANIEL W. O DOXOGHUE 
Justice. 

120 Final Decree 

Filed Mav 19 1937 

mr 

********* 

This cause came on for final hearing and the testimony 
having been heard, and the cause having been argued by 
counsel, and the Court being advised, now in accordance 
with the requirement of Rule 70 1 /L> of the Rules of Practice 
of Courts of Equity, the Court files herein its findings of 
fact and its separate conclusions of law thereon, which are 
now ordered to be and hereby are filed and entered of rec¬ 
ord herein, and pursuant thereto it is, by the Court, this 
19th day of May, 1937, 

ADJUDGED, ORDERED and DECREED as follows: 

1. That the bill of complaint herein, and each of the in¬ 
tervening petitions herein, be and the same hereby are, dis¬ 
missed as to each and everv defendant to said bill of com- 

* 

plaint, provided that said dismissal as to the defendant, 
Rose G. Casey, shall be without prejudice to the rights of 
any of the plaintiffs or plaintiff intervenors herein as to 
anv cause of action which thev or any of them mav have at 
law against Rose G. Casey, and without prejudice to Rose 
G. Casey to assert any defense, legal or equitable, which 
she may have to such suit at law. 

2. That F. B. Warder and Ralph D. Quinter, heretofore 

appointed receivers in this cause to file and present 

121 claims in the bankruptcy cause of Swartzell, Rheem 
& Hensey Company, be, and they hereby are, con¬ 
tinued as such receivers, pending the further order of this 
Court. 
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j 

3. That the defendants recover their respective costs 
herein against the several plaintiffs and plaintiff inter- 
venors and that they may have execution for the sajme. 

DANIEL W. O’DONOGSHUE 
Justice. 

I 

From the foregoing decree, except the portion thereof 
continuing F. B. Warder and Ralph D. Quinter as receivers 
to file and prove claims in the bankruptcy case of Swartzell, 
Rheem & Hensey Company, the plaintiffs and plaihtiff in- 
tervenors, in open court, note an appeal to the Court of 
Appeals and the undertaking for costs on appeal is iixed at 
One hundred dollars ($100.) or in lieu thereof a cash de¬ 
posit of Fifty dollars ($50.) with the Clerk. 

DANIEL W. O’DONOGHiUE 
Justice. I 


Memorandum 

June 9—1937. 

$50 deposit in lieu of Bond on Appeal. 


122 Assignment of Errors on Appeal 

Filed July 15 1937 | 

J I 

* * * * * * # * * | # 

i 

Come now the plaintiffs and the plaintiff intervenofs in 
the above-entitled cause and for assignment of errors on 
appeal state that the Court erred in the following respects 
and particulars: i 

1. The Court erred in finding as facts the following Con¬ 
clusions : I 

(a) That the actions taken by the John Hancock Mutual 
Life Insurance Company constituted the taking of reason¬ 
able precaution before advancing its money; 

(b) That said Company had no knowledge of any irregu¬ 
larity in the release executed by Swartzell and Rheem, 
trustees, or anv irregularitv in the transaction between the 
Swartzell, Rheem and Hensey Company and Eugene A. 
Smith, Inc., or between the Swartzell, Rheem and Hensey 
Company and the noteholders: 


i 
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(c) That the John Hancock Mutual Life Insurance Com¬ 
pany was guilty of no negligence; 

(d) That said Company, in making its loan, re- 

123 lied upon the title as it appeared of record; said so- 
called findings being erroneous conclusions based on 

the undisputed primary facts found by the Court. 

2. The Court erred in holding that the notes secured by 
the Casey deed of trust were payable to the Swartzell, 
Rheem and Hensev Company and that the Swartzell, Rheem 
and Hensey Company was agent of the holders of said 
notes to receive payment. 

3. The Court erred in holding that the trustees under 
the Casev deed of trust were authorized to release said trust 
without a compliance with the release provisions of said 
deed of trust. 

4. The Court erred in holding that anv determination of 
facts bv the trustees under the Casev deed of trust was or 
could be final and conclusive in favor of persons dealing 
with said trustees or in favor of persons who were parties 
to the release transaction. 

5. The Court erred in holding that the receipt by Swart¬ 
zell, Rheem and Hensey Company of $118,451.80 operated 
as payment of the $28,650.00 Casey notes held by that Com¬ 
pany for collection. 

6. The Court erred in holding that there was no duty 
upon the John Hancock Mutual Life Insurance Company 
or its agents to ascertain whether Swartzell, Rheem and 
Hensey Company owned any of said Casey notes or had 
authority to represent the owners of said notes in the re¬ 
lease transaction. 

7. The Court erred in holding that neither the John 
Hancock Mutual Life Insurance Company nor its agents 
had anv notice of anv facts or circumstances sufficient to 

V * 

put it upon inquiry and notice that the trustees un- 

124 der the Casey deed of trust were releasing that trust 
without compliance with the release provisions there¬ 
of, and upon notice that the paying off of the Casey note¬ 
holders was being left to the Swartzell, Rheem and Hensey 
Company, and upon notice that a fraud on the Casey note¬ 
holders was being made possible by accepting a release on 
payment to the Swartzell, Rheem and Hensey Company. 



I 

i 

i 

I 

i 
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I 

8. The Court erred in holding that the John Hancock 
Mutual Life Insurance Company was an innocent subse¬ 
quent mortgagee. 

9. The Court erred in holding that the John Hancock 
Mutual Life Insurance Company’s noteholding is bjma fide 
without notice. 

10. The Court erred in holding that the equitvj of the 
John Hancock Mutual Life Insurance Company is equal to 
that of plaintiffs and plaintiff intervenors and that the 
equity of Julius I. Peyser is superior to that of pjlaintiff 
and plaintiff intervenors except as to such part of their 
claims as exceeds $125,000.00. 

11. The Court erred in holding that, as between the John 
Hancock Mutual Life Insurance Company and the holders 
of the notes secured by the Casey deed of trust, apy loss 
caused by the default of the trustees under said trust must 
fall on such noteholders, and that said noteholders; made 
such default possible by taking notes secured by a deed of 
trust of which Swartzell and Rheem were trustees, j 

12. The Court erred in holding that the bill of 
125 complaint and intervening petitions should fie dis¬ 
missed. 

13. The Court erred in failing to hold as necessarv con- 
elusions from the undisputed primary facts found by the 
Court that the John Hancock Mutual Life Insurance Com¬ 
pany, at the time of the release of the Casey deed of trust, 
knew or had reason to know that $165,000 or more bf the 
Casey notes were wholly unpaid, and that the release of 

the Casev deed of trust was unauthorized. 

* 

14. The Court erred in failing to hold that the John Han¬ 

cock Mutual Life Insurance Company, inasmuch as it was 
a party to the procurement of the release of the Casey 
deed of trust, was, in accepting said release, under a duty 
to ascertain at its peril that the trustees were, in mhking 
said release, acting within the authority conferred on them 
by said deed of trust. | 

15. The Court erred in failing to hold that Swartzell, 
Rheem and Hensev Company had no authority to receive 
payment on behalf of the Casey noteholders and a fortiori 
had no authority to accept in payment of said notes less 
than the full amount thereof. 


i 

i 


i 


i 
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16. The Court erred in failing to hold that the John Han¬ 
cock Mutual Life Insurance Company, in making payment 
to Swartzell, Rheem and Hensey Company, made that Com¬ 
pany its, the John Hancock Mutual Life Insurance Com¬ 
pany’s, agent to use the sum so paid in settling or attempt¬ 
ing to settle with the Casev noteholders. 

17. The Court erred in refusing to cancel the release of 

the Casev deed of trust. 

* 

18. The Court erred in refusing to reinstate the Casey 
deed of trust as a lien on the property involved herein 

superior to the lien of the deed of trust given to 
126 secure the John Hancock Mutual Life Insurance 
Company and superior to the extent of $125,000.00 
to the lien of the deed of trust given to secure Julius I. 
Peyser. 

19. The Court erred in dismissing the bill of complaint 
and the intervening petitions of the plaintiff intervenors 
herein. 

PEELLE, LESH, DRAIN & BAR¬ 
NARD, 

By PAUL E. LESH 

Attorneys for Plaintiffs and Plain- 
! tiff Intervenors. 

Received a copy of the foregoing assignment of errors 
on appeal this 14th day of July, 1937. 

McKENNEY, FLANNERY & 
CRAIGHILL, 

Bv JOHN E. LARSON 
Attorneys for John Hancock Mu¬ 
tual Life Insurance Company 
and H. Glenn Phelps and Fred P. 
Hayward, Trustees. 

BRANDENBURG & BRANDEN¬ 
BURG, 

By L. M. DENIT 

Attorneys for District Title Insur- 
i ance Company, Lawyers Title 

Insurance Company, and Wash¬ 
ington Title Insurance Com¬ 
pany. 
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I 

| 

WILLIAM C. SULLIVAN ! 
Attorney for Julius I. Peyper . 

GEORGE D. HORNING, JB. Me. 
Attorney for Trustees in Bank¬ 
ruptcy of Swartzell, Rhkem and 
Hensey Company. i 

DANIEL T. WRIGHT Bv P. E. 

i •/ 

Attorney for Rose G. Casey. 

KING & NORDLINGER I 

MILTON W. KING j 

Attorneys for Eugene A. \ Smith, 

Inc . | 


127 Designation of Record on Appeal 

Filed June 26 1937 


*#*•#*##* * 

i 

In preparing the Transcript of Record on Appeal, the 
Clerk will please include the following: j 

1. Bill of complaint, filed July 17, 1931. 

2. Answer of defendants Fred P. Hayward and H. Glen 
Phelps, trustees, filed August 6, 1931. 

3. Answer of defendant John Hancock Mutual Life In¬ 
surance Company filed August 6, 1931. I 

4. Answer of defendant Eugene A. Smith, Inc., filecl Sep¬ 
tember 25, 1931. j 

5. Answer of defendant Rose G. Casey, filed October 28, 

1931. j 

6. Answer of defendant Julius I. Peyser, filed December 

19, 1931. j 

7. Answer of defendants District Title Insurance Com¬ 
pany, Lawyers Title Insurance Company and Washington 
Title Insurance Company, filed March 16, 1932. j 

8. Answer of defendants Henry P. Blair, Julius I. jPey- 
ser and Michael M. Doyle, Trustees in Bankruptcy of 
Swartzell, Rheem and Hensey Company, filed August 2, 

1932. | 


128 9. Decree pro confesso against defendants Ed¬ 

mund D. Rheem, trustee, John H. Holmead, j and 
Charles W. Handy, filed August 4, 1932. 

10. Memorandum of order abating cause as to defendant 
Luther A. Swartzell, trustee, deceased, filed August 4,1932. 
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11. Decree pro confesso against defendant J. Newton 
Brewer, filed September 29, 1932. 

12. Memorandum of order substituting Charles F. Robie 
and Old Colony Trust Company, executors, for plaintiff 
Alice H. Robie, deceased, filed March 13, 1935. 

13. Memorandum that Fred A. Dennison and R. S. Crog- 
gon intervened as parties plaintiff. 

14. Stipulation with exhibits thereto attached, filed 
March 22, 1937. 

15. Findings of fact and conclusions of law, wdth ex¬ 
hibits and exceptions thereto attached, filed May 19, 1937. 

16. Final decree with notation of appeal, filed Mav 19, 
1937. 

17. Memorandum of deposit for costs on appeal, June 9, 
1937. 

18. Assignments of error. 

19. This designation. 

PEELLE, LESH, DRAIN & BAR¬ 
NARD, 

Bv PAUL E LESH 
•/ 

Attorneys for Plaintiffs and Plain¬ 
tiff Intervenors, Appellants. 

Service of the foregoing designation of record on appeal 
by receipt of copy thereof is acknowledged this 26th day 
of June, 1937. 

129 


6/26/37 


McKENNEY, FLANNERY & 

CRAIGHILL, 

Bv JOHN E. LARSON 
* 

Attorneys for John Hancock Mu¬ 
tual Life Insurance Company 
and H. Glen Phelps and Fred P. 
Hayward, Trustees. 

BRANDENBURG & BRANDEN¬ 
BURG, 

Bv BRANDENBURG & BRANDEN¬ 
BURG T. S. J. 

Attorneys for District Title In¬ 
surance Company, Lawyers 
Title Insurance Company, and 
Washington Title Insurance 
Company. 


I 

i 


ELIZABETH S. DAVIS ET AL. VS. ROSE G. CASEY ET AL. 109 

i 

I 

i 

WILLIAM C. SULLIVAN j 
Attorney for Julius 1. Peyser. 

GEORGE D. HORNING, JR.—C. 
Attorney for Trustees in Bank¬ 
ruptcy of Swartzell, Rheem and 
Hensey Company . 
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United States of America, 

7 1 

District of Columbia, ss: 

i 

I, Charles E. Stewart, Clerk of the District Court ojf the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 129, both inclu¬ 
sive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause No. 53132 in 
Equity, wherein Elizabeth S. Davis et al are Plaintiffs and 
Rose G. Casey et al are Defendants, as the same rendains 
upon the files and of record in said Court. I 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 20th day of July, 1937. I 

CHARLES E STEWART 

Clerk. 

bv CHAS B COFLIN, 

Assistant Clerk. \ 


(Seal) 
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131 In the United States Court of Appeals 

for the District of Columbia. 

No. 7015 

Elizabeth Davis, et al., Appellants , 

v. 

Rose G. Casey, et al. 

Designation for Printing of Record. 

Come now the appellants, by their attorneys, and desir¬ 
ing to avail themselves of the provisions of paragraph num¬ 
bered 5 of Rule numbered 6 of this Court, state that the 
errors in respect of which this appeal is prosecuted are 
those specified in the assignment of errors, already a part 
of the record herein, and further state that in the opinion 
of the appellants it is necessary, in order that the Court 
may consider the questions involved, to print the record 
herein with the following omissions: 

Omit all of page 92, being a rent schedule which is the 
fourth page of Exhibit B to the stipulation. 

Omit from page 97 all of Exhibit D to the stipulation, 
being a copy of a deed of trust to secure the John Hancock 
Mutual Life Insurance Company, excepting the first seven¬ 
teen lines thereof, the notarial certificate of acknowledg¬ 
ment, and the endorsements on the back thereof showing 
its recordation. 

The appellants are serving this statement and a copy 
thereof upon counsel for appellees as notice to them of the 
filing hereof. 

PAUL E. LESH, 

Attorney for Appellants. 

132 Service hereof and copy acknowledged this 2nd 
day of August, 1937. 

F. D. McKENNEY, 

J. S. FLANNERY 

G. B. CRAIGHILL, 

JOHN E. LARSON 

Attorneys for appellee John Han¬ 
cock Mutual Life Insurance Com- 

I pany and Phelps and Haywood , 

Trustees. 
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©ntteb States Court of appeals 

FOR THE DISTRICT OF COLUMBIA 


No. 7015 


I 

i 


Elizabeth S. Davis et al., Appellants, 



Rose G. Casey et al. 



BRIEF ON 


APPELLANTS. 


I 

i 

i 

i 


STATEMENT OF THE CASE. 

i 

This is an appeal by the plaintiffs and plaintiff_urter- 
venors below from a final decree [R. 102) of the United 
States District Court for the District of Columbia!, dis¬ 
missing a bill in equity for the cancellation qf_axAeas& 
and the reinstatement of a deed of trust securingjuii- 
cancelled and unpaid notes held by them. | 

This is the last pending case growing out of the re¬ 
lease of trusts issued through the defunct mortgage 
investment house of Swartzell, Rheem and H^nsey 
Company. There is no dispute as to the primary ^acts, 
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and in many respects they parallel those before this 
Court in Si mpson v. Stern , 63 App. D. C. 161. In con¬ 
trolling and vital respects, however,"they diHer_irom 
those present in that case. This is conspicuously so in 
regard to the payment and release provisions of the 
deed of trust here involved. 

As to facts, the case is here on the Findings of Fact 
of the lower court (R. 88-92) which adopted as part 
thereof a stipulation between the parties (R. 51-88). 
Appellants objected and excepted to the trial court’s 
Finding No. 33 (R. 92) on the ground that the matters 
therein set out were erroneous conclusions based upon 
what the finding itself shows were undisputed primary 
facts. 

It is believed that a short statement of the vital facts 
would be more useful to the Court than a summariza¬ 
tion of the detailed findings of the trial court which, 
together with exhibits, comprise nearly fifty pages (R. 
51-100). 

The notes were those of Rose G. Casey, dated No¬ 
vember 7, 1925, secured by her deed of trust of even 
date to Swartzell and Rheem, trustees, and were of a 
series of 309 such notes aggregating $190,000, repre¬ 
senting a construction loan to build an apartment on 
the mortgaged property, the loan having been made to 
Casey by the now defunct mortgage corporation of 
Swartzell, Rheem and Hensey Company, of which the 
trustees Swartzell and Rheem were officers (R. 53-55). 
Swartzell, Rheem and Hensey Company had sold the 
Casev notes in the ordinary course of its well-known 
business, and the appellants so acquired $27,400 of 
them bef ore mat urity (R. 55, 61). 

" The parties defendant below, other than formal ones, 
were: the said Rose G. Casey, the maker of said notes 
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i 

i 


I 


and the grantor of said deed of trust; Eugene A. 
Smith, Inc., mesne grantee of Casey and owner of the 
mortgaged property at the time of the refinancing here 
involved; the John Hancock Mutual Life Insurance 
Company, the party secured under a new $125,000 deed 
of trust given by Eugene A. Smith, Inc., as a part of a 
refinancing operation at the time the Casey deed of 
trust was released, the lien of which new trust appel¬ 
lants seek to have subordinated to the lien of th6 Casey 
deed of trust given to secure their notes; and Julius I. 
Peyser, the holder by subsequent purchase of a new 
second deed of trust put on as a part of the refinancing 
operation (R. 1-3, 55, 58, 64). A group of lo^al title 
companies, through whom the new loan was jclosed, 
were made parties defendant but only for purposes of 
discovery. The only active defense was made by the 
John Hancock Mutual Life Insurance Company and 
Julius I. Peyser. ! 

Of the Casey notes, $25,000 in amount were payable 
in periods from eighteen months to four years and 
had been paid at the time of the closing of the refinanc¬ 
ing operation here involved (R. 53, 61). The remain¬ 
ing $165,000 in amount of said not es, of which appel-_ 
lants’ notes ar e a part, were payable^ five year^ after 
date aFtheOffice of Swartzell, Rheem and Hensey Com¬ 
pany, with the privilege reserved of prepayment! upon 
payment of two months ’ interest in advance as well as 
interest to date (R. 54, 61). T he Casey deed of tru st, 
unlike the deed of trust before thisCourt- in Si mpson 
v. Stern , 63 App. D. C. 161, was in the fo rm commo nly 
iViTCTr-Tti flip P isfripl^of Columb i a, an d did not contain 
the payment and release provisions ch aracteristic of, 
many Swartzell, Rheem and Hensey d eeds of trust, but 
only the following which are usual in this District: 


I 
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I “And upon the Full Payment of all of said notes 
\ and any extensions or renewals thereof, and the 
\ interest thereon, and all other proper costs, 
\ charges, commissions, half-commissions, and ex¬ 
penses incurred by means of these trusts, at any 
time before the sale hereinafter provided for, to 
1 release and reconvey the said described premises 
\ unto the said Rose G. Casey, her heirs or assigns, 
at her or their cost.” (R. 70) 

In the summer of 1930, following negotiations be¬ 
tween Rheem and Boss & Phelps, who were the local 
loan correspondents of the John Hancock Mutual Life 
Insurance Company, Eugene A. Smith, Inc., thejthen 
..ow ners of the property, made written -application for a 
first trust loan of $125,000 on jthis property (R. 55). A 
photostatiq copy of this application appears at pages 
73 and 74 of the Record and therefrom it will appear 
that the purpose of the loan was stated to be “to pay 
cdf present trust” and that a present mortgage was 
listed of $170^000 (whether giving the amount of the 
outstanding trust as $170,000 instead of $165,000 was 
an error or whether $5,000 of the outstanding trust 
was paid off before closing the new loan, does not ap¬ 
pear). 

JBoss & Phelps sent a copy of this loan application 
to t he In surance .Co mpany (R . 91, 22). Shortly prior 
thereto, Boss & Phelps had likewise forwarded To'the 

l iWH - 

Insurance Company the Title Companies’ preliminary 

v 

report on the title, which showed the Casey deed of 
trust outstanding and unpaid (R. .56, 78). The Insur¬ 
ance Company accepted the loan application and sub- 
sequently, when all details had been arranged, sent its 
check for $125,000 to Boss & P helps (R. 91). __The lef- 
ter o fi n s t FucfTon Trom B'Oss & Phelps to the Title Com¬ 
panies appears in the Record at pages 56 and 57, and 
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l 


that of Rheem at pages 57 and 58. Rheem’s letter is 
so significant that it seems unwise to attempt tb sum¬ 
marize it. It is as follows: 


“With regard to the payment of the balance of 
the existing first mortgage amounting to $1^5,000, 
secured on 1460 Irving Street, we are writing to 
advise that payment will be accepted by us and a 
release delivered under the following conditions: 

I 

“1. The John Hancock Insurance Company is 
making a new first trust of $125,000. 

“2. After recording this loan the property is 
to be deeded to Herman Cutler, who will execute 
a second deed of trust of $40,000, payable $500. 
per month including interest at 6%, the balance 
due in three years. j 

“3. Interest has been paid on our first trust loan 
to May 7th, 1930. 


“4. We will accept in payment of our first trust 

loan and deliver to you a release, the proceeds of 

the above loan of $125,000., the $40,000. second 

trust note, and an unsecured note of Eugene A. 

Smith, Incorporated, endorsed by Eugene A. 

Smith personally to cover the interest due us from 

Mav 7th to the date of settlement. ! 

•/ 


< i. 


o. The expenses incident to making the loan, 
such as commission, title charges, etc., are to be 
shared by Eugene A. Smith, Incorporated, and our 
company, so that one half of these expenses may 
be deducted from the check which you will hand us 
in settlement.” 


The transaction was closed in accordance With 
Rheem’s letter, except that Rheem notified the Title 
Companies that they could disregard his instructions 
in regard to the unsecured note of Eugene A. Sniith, 
Inc., referred to in paragraph 4 of his letter, for; the 


i 

i 

i 







6 


reason that he either had it or would see to getting it 
(R. 59). 

Eugene A. Smith, Inc., executed and lodged with 
the Title Companies its deed of trust to secure the In¬ 
surance Company in the sum of $125,000, also its deed 
of trust to secure the $40,000 note (R. 58). Boss 
& PheTps then paid over_tojthe Title Companies the 
$125,000 which Boss & Phelps had received from the 
Insurant Company, less commission and other 
charges 10talling~$2,'243, a net of $122,756.65 (R. 59). 
Then the Title Companies recorded the new two deeds 
of trust (R. 58-59). These transactions preceded the 
closing transaction^_ 

The closing transaction -was the payment by the Title 
Companies to Swartzell, Rheem and Hensey Company 
of $118,451.80 (the net proceeds of the new loan of 
$125,000 after the deduction of commission and other 
items by Boss & Phelps and the Title Companies), the 
delivery by the Title Companies to Rheem of the sec¬ 
ond deed of trust note for $40,000 and the settlement 
statement, and the receipt by the representative of the 
Title Companies from Rheem of the executed release 
of the Casey trust (R. 59). In the release, after the 
certification that the debt had been paid, the following 
words w ere lined out: 4 4 as evidenced by the exhibition 
to the said trustees of the promissory _notes jsecured 
thereby marked 4 Paid J ” (R. 82). T his release was 
filed for record by the Title Companies three days after 
it had been received (R. 60). 

After the filing of the release, the Title Companies 
delivered to Boss & Phelps the receipt of Eugene A. 
Smith, Inc., for $125,000, the receipt of the Recorder 
of Deeds for the $125,000 new deed of trust, and also 
the new $125,000 note of Eugene A. Smith, Inc., to the 
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order of the Insurance Company (R. 91), and shortly 
thereafter issued to the Insurance Company their cer¬ 
tificate and warranty of title certifying that the new 
deed of trust was a first lien on the property (R. 60). 

About a month and a half after this closing transac¬ 
tion, Eugene A. Smith, Inc. delivered its unsecured 
promissory note to Swartzell, Rheem and Hensey Com¬ 
pany in the amount of $8,295.75, to cover interest on 
the Casey notes and certain of the charges, taxes and 
commissions in connection with the transaction (R. 

60). | 

Although the closing transaction was on August 8, 
1930, it vras made as of August 5, at which time the 
amount required to pay off the Casey notes was fol¬ 
lows : | 

• i 

Principal amount $165,000.00 

Interest from May 7 to August 5 2,6$5.00 

Two month s-’ pre-pavment in¬ 
terest at 614% * 1,7$7.50 

Total $169,472.50 

Subsequent to the release transaction and prior to 

the date of bankruptcy on January 26, 1931 of Syhart.- 
zell, Rheem and Hensey Company, holders of Casey 
notes aggregating $72,150 were paid off by Swartzell, 
Rheem and Hensey Company either in cash of in pew 
unrelated notes. The holders of the remaining _$92,850 
of Casey notes including the appellant, have received 

no payment, either in cash or o therwise, for their n6t es».- 

and no credit entries were made in regard theretoJa- 

the books of the Swartzell, Rheem and Hensey Cjom- 
pany (R. 61, 62). ~~ j 

At the time of the release transaction, the Swartzell, 
Rheem and Hensey Company itself owned $600 of the 
Casey notes, and in addition held in its possession for 
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collection and safekeeping Casey notes of the face 
value of $28,650. The balance of the outstanding 
Casey notes, aggregating $135,750, were in the posses¬ 
sion of the owners thereof (R. 62). 

Of the notes^owned by a ppellants, $5,150 in face 
„ value _we re so in the p ossession of HSwarf zell; Rh eem 
and Hensey Company for, m il fiction and safekeeping. 
Such notes as were in the possession of the Swartzell, 
Rheem and Hensey Company are now in th e custody 
of its Trustees in Bankruptcy and bear no physical evi¬ 
dence thereon of payment. (R. 62 T 63). 

Julius L Peyser acquired the $40,000 second trust 
note from Swartzell, Rheem and Hensey Company, 
about a month after the release of the Casey trust, in 
a transaction in which there was multiple considera¬ 
tion on each side, and he had no notice of the circum¬ 
stances surrounding the release of the Casey trust (R. 
64, 92). 

In this entire transaction no distinction can be drawn 
between transactions with Swartzell, Rheem and Hen¬ 
sey Company and transactions with the trustees, inas¬ 
much as the Company and Swartzell were under the 
complete domination and control of Rheem and acted 
through him (R. 53). 

ASSIGNMENT OF ERRORS. 

Appellants have assigned that the lower court erred 
in the following respects and particulars (R. 103-106): 

1. The Court erred in finding as facts the following 
conclusions: 

(a) That the actions taken by the John Hancock 
Mutual Life Insurance Company constituted the tak¬ 
ing of reasonable precaution before advancing its 
money; 
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(b) That said Company had no knowledge of any 
irregularity in the release executed by Swartzell and 
Rheem, trustees, or any irregularity in the transaction 
between the Swartzell, Rheem and Hensey Company 
and Eugene A. Smith, Inc., or between the Swartzell, 
Rheem and Hensey Company and the noteholders; 

(c) That the John Hancock Mutual Life Insurance 
Company was guilty of no negligence; 

(d) That said Company, in making its loan, jrelied 
upon the title as it appeared of record; said so-called 
findings being erroneous conclusions based on the un¬ 
disputed primary facts found by the Court. j 

2. The Court erred in holding that the notes secured 
by the Casey deed of trust were payable to the Swart¬ 
zell, Rheem and Hensey Company and that the Syrart- 
zell, Rheem and Hensey Company was agent df the 
holders of said notes to receive payment. 

I 

i 

3. The Court erred in holding that the trusteed un¬ 

der the Casey deed of trust were authorized to release 
said trust without a compliance with the release pro¬ 
visions of said deed of trust. j 

j 

4. The Court erred in holding that any determina¬ 
tion of facts by the trustees under the Casey dedd of 
trust was or could be final and conclusive in favpr of 
persons dealing with said trustees or in favor of per¬ 
sons who were parties to the release transaction. ! 

! 

5. The Court erred in holding that the receipt by 

Swartzell, Rheem and Hensey Company of $118,4ql.80 
operated as payment of the $28,650.00 Casey notes held 
by that Company for collection. | 

j 

i 


i 
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6. The Court erred in holding that there was no duty 
upon the John Hancock Mutual Life Insurance Com¬ 
pany or its agents to ascertain whether Swartzell, 
Ilheem and Hensey Company owned any of said Casey 
notes or had authority to represent the owners of said 
notes in the release transaction. 

7. The Court erred in holding that neither the John 
Hancock Mutual Life Insurance Company nor its 
agents had any notice of any facts or circumstances 
sufficient to put it upon inquiry and notice that the 
trustees under the Casey deed of trust were releasing 
that trust without compliance with the release pro¬ 
visions thereof, and upon notice that the paying off of 
the Casey noteholders was being left to the Swartzell, 
Rheem and Hensey Company, and upon notice that a 
fraud on the Casey noteholders was being made pos¬ 
sible by accepting a release on payment to the Swart¬ 
zell, Rheem and Hensey Company. 

8. The Court erred in holding that the John Han¬ 
cock Mutual Life Insurance Company was an innocent 
subsequent mortgagee. 

9. The Court erred in holding that the John Han¬ 
cock Mutual Life Insurance Company’s noteholding is 

* 

bona fide without notice. 

10. The Court erred in holding that the equity of the 
John Hancock Mutual Life Insurance Company is 
equal to that of plaintiffs and plaintiff intervenors and 
that the equity of Julius I. Peyser is superior to that 
of plaintiff and plaintiff intervenors except as to such 
part of their claims as exceeds $125,000.00. 

11. The Court erred in holding that, as between the 
John Hancock Mutual Life Insurance Company and 


11 


the holders of the notes secured by the Casey deed of 
trust, any loss caused by the default of the trustees 
under said trust must fall on such noteholders' and 
that said noteholders made such default possible by 
taking notes secured by a deed of trust of which Swart- 
zell and Rheem were trustees. 

12. The Court erred in holding that the bill of com¬ 
plaint and intervening petitions should be dismissed. 

13. The Court erred in failing to hold as necessary 
conclusions from the undisputed primary facts found 
by the Court that the John Hancock Mutual Life In¬ 
surance Company, at the time of the release of the 
Casey deed of trust, knew or had reason to know, that 
$165,000 or more of the Casey notes were wholly! un¬ 
paid, and that the release of the Casey deed of trust 
was unauthorized. 

14. The Court erred in failing to hold that the John 
Hancock Mutual Life Insurance Company, inasniuch 
as it was a party to the procurement of the release of 
the Casey deed of trust, was, in accepting said release, 
under a duty to ascertain at its peril that the trustees 
were, in making said release, acting within the au¬ 
thority conferred on them by said deed of trust. 

I 

15. The Court erred in failing to hold that Swartzell, 
Rheem and Hensey Company had no authority to re¬ 
ceive payment on behalf of the Casey noteholders ^nd 
a fortiori had no authority to accept in payment of 
said notes less than the full amount thereof. 

| 

16. The Court erred in failing to hold that the John 
Hancock Mutual Life Insurance Company, in making 
payment to Swartzell, Rheem and Hensey Company, 
made that Company its, the John Hancock Mutual Life 
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Insurance Company’s, agent to use the sum so paid in 
settling or attempting to settle with the Casey note¬ 
holders. 

17. The Court erred in refusing to cancel the release 
of the Casey deed of trust. 

18. The Court erred in refusing to reinstate the 
Casey deed of trust as a lien on the property involved 
herein superior to the lien of the deed of trust given 
to secure the John Hancock Mutual Life Insurance 
Company and superior to the extent of $125,000.00 to 
the lien of the deed of trust given to secure Julius I. 

Pevser. 

* 

19. The Court erred in dismissing the bill of com¬ 
plaint and the intervening petitions of the plaintiff in- 
tervenors herein. 


ARGUMENT. 

As stated above, no facts are in dispute. The only 
assignment of error (No. 1) relating to the findings of 
the trial court is directed at finding No. 33 (R. 92), and 
is based on the ground that the matters therein pur¬ 
ported to be found are erroneous conclusions drawn 
from facts otherwise found. 

Where there is no conflict in the evidence and no 
controversy over the primary facts, the assigned er¬ 
rors relating to the findings of fact raise only questions 
of law. St. Paul Abstract Company v. Commissioner , 
32 Fed. (2d) 225, 226. 

Since this appeal involves only questions of law, on 
which the various assignments of error are based and 
under which they may be grouped, it would seem more 
helpful to discuss these questions under appropriate 
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headings rather than under a detailed treatment of 
each error assigned. These headings will be found 
grouped in the index, and the following argument is so 
arranged. ! 


I. Neither Swartzell, Rheem and Hensey Company nor 
Rheem had any authority to accept payment on be¬ 
half of noteholders who retained possession of their 
notes. 

i 

(a) The provision in the notes making therti pay¬ 
able AT TEE OFFICE of Swartzell, Rheem 
and Hensey Company did not make thena pay¬ 
able TO Swartzell, Rheem and Hensey Com¬ 
pany nor make that Company the agent of 
the holders of the notes to receive payment. 

l 

i 

In the leading case of Ward v. Smith, 7 Wall. 447, 
19 L. ed. 207, it was expressly and directly held that 
the fact that bonds were made payable at a bank did 
not make that bank the agent of the payee for the col¬ 
lection of the bonds which were not deposited with it. 

The foregoing case was cited with approval and fol¬ 
lowed in Cheney v. Libby, 134 U. S. 68, 82-83, 33 L. ed. 
818, 824-825, where, in ending the discussion of this 
point, the court said: | 

“ Russell & Holmes, then, did not become the 
agent of Cheney to receive the amount of the notes 
by reason simply of the fact that the notes Were 
made payable at their bank. The funds left by 
Libby with them to be applied in payment of the 
notes of 1885, 1886 and 1887 are, therefore^ his 
property, not the property of Cheney.’’ 

In Hoff master v. Black, 78 Ohio St. 1, 21 L. 1$. A. 
(N. S.) 52, 55, the court, after stating that the authori- 
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ties in support of the above-stated rule were “uniform, 
direct, and abundant”, said: 

“The burden, therefore, rests on the party mak¬ 
ing- payment to show that the one receiving pay¬ 
ment was authorized. This is particularly so if, 
in the meantime, as in this case, the note has 
passed into the hands of a bona fide indorsee be¬ 
fore maturity. The contract of the maker is to 
pay to the payee or his order. By the terms of 
his contract he is bound to take notice of the fact 
that his obligation is liable to turn up in the hands 
of another party at maturity. Th^nxere_designa- 
tion of the. place at which payment shall be made 
does not of itself alter the obligation of the maker 
as to the person to whom, or through whom, pay¬ 
ment shall be made. He is still bound to see for 
himself that payment is made to the legal holder, 
whether he be the original payee or an indorsee, 
or to his authorized agent. He cannot safelv pav 
to any person at the designated place, who, in the 
absence of the securities, properly indorsed, can¬ 
not show authority to receive payment for the 
party entitled to the money. ’ 9 


s 


/ 


\ 


Hollinshead v. /Globe Co., 8 N. D. 44, 42 

L. R. A. 659, at 663-664: 

“It has been suggested that the fact that the 
note in this case was made payable at the office of 
the Globe Investment Company, in Boston, made 
that company the agent of any holder of the note 
for the purpose of receiving payment, if tendered 
at that office. Such is not the law. If a negotiable 
note be made payable at a particular place, such 
provision is so far an agreement on the part of the 
holder to have the note at the specified place at 
maturity, that, if the maker be there with the 
money to make the payment, and make a proper 
deposit, he is relieved from all further obligation 
to seek the holder. He cannot be charged with 


• . 
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costs, and interest will cease from that date. If 
the holder has seen proper to place the noie in the 
designated place, then the person in charge be¬ 
comes the agent of the holder to receive the money 
and deliver the note to the maker. But, if the note 
be not so deposited, then no authority exists in the 

person in charge to receive the money.” j 

I 

2 C. J . S. Agency, Sec. 107, p. 1280: | 

4 ‘The fact that an obligation is made payable at 
a certain place or office does not of itself confer 
authority upon the one in charge thereof: to re¬ 
ceive payment in behalf of the present owjner, ir¬ 
respective of any interest which the person at 
whose office the debt is payable may originally 
have had in the matter. The debtor must inquire 
to ascertain whether the person whose place of 
business is designated as the place of payment is 
authorized to receive it and acts at his jjeril in 
making such payment in the absence of inquiry.” 

i 

i 

(b) Purported payment of a negotiable security 
to one not in possession of the security 's at 
the risk of the payor . yS 

In the leading case of Smith v. KiddYw> N. Y. 130, 
the court in the course of its opinion, said, pp. 139, 140, 

141: ^ ^ A * s c ^L df 

' i # 

“If money be due on a written security, itj is the 
duty of the debtor, if he pay to an agent, jto see 
that the person to whom he pays it is in possession 
of the security. For though the money may have 
been advanced through the medium of the agent, 
yet, if the security do not remain in his possession, 
a payment to him will not discharge the debtor.” 


“And what was said in Henn v. Conisby (1 Ch. 
Cas. 93), is peculiarly applicable. ‘The circum- 


i 
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stance of the creditor keeping the security is con¬ 
clusive. No man would pay the money due on a 
mortgage or bond without having the security 
given up. The debtor’s payment to the scrivener 
without taking up his security, was an evidence 
that he trusted the scrivener more than the cred¬ 
itor did, who always kept the security . 9 

“Any other principle would be dangerous in 
the extreme. If the fact, that a capitalist makes 
investments on bond and mortgage through an at¬ 
torney, and employs him to collect the interest, 
and in special cases authorizes him to collect the 
principal of particular mortgages, is sufficient U 
warrant a finding of a general authority to collect 
the principal of all the mortgages of the client, 
notwithstanding, that the client takes the precau¬ 
tion to retain his securities in his own possession, 
no investor vrould be safe. Therefore, the rule 
has, in the adjudicated cases, been strictly adhered 
to, that the possession of the securities by the at¬ 
torney, is the indispensable evidence of his au¬ 
thority to collect the principal (1 Molloy, 487), 
and that whoever pays him without that evidence 
does so at his own risk, unless he can prove ex¬ 
press authority aliunde, and that the fact that the 
agent has, on other occasions, received principal 
which he has paid over to his client is^not, in this 
instance, proof of such authority.’!^ 

In Swift v. Bank of Washington, 114 Fed. 643 (C. C. 
/ A. 8), the court, in denying relief to a purchaser of 
mortgaged cattle, who, after the transfer of the note, 
had paid the amount of the mortgage note to the mort- 
I gagee, at whose office it was payable, said, p. 645: 

v ' “It thus appears from the defendant’s answer 
that he knew when he purchased the cattle that the 
mortgage was of record, unsatisfied, and the mort¬ 
gage debt unpaid. If the defendant desired to 
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have the cattle released from the lien of the mort¬ 
gage, he should have required the production and 
cancellation of the note the mortgage was given 
to secure. Instead of doing this, he remitted the 
money to pay the mortgage debt to McAllister & 
Co., in the confidence that they would apply it to 
that purpose. His confidence was misplaced. They 
had before that sold and transferred the note to 
the plaintiff. They did not apply the money to 
its payment, but instead applied it to their own 
use, and wrongfully executed a release of the mort¬ 
gage, that is of no value against the plainjitv’ 

In Hollinshead v. Globe Investment Co., 8 N. t>. 44, 
42 L. R. A. 659, supra, the court, in denying relief to a 
mortgagor who had paid the amount of the mortgage 
note to the original mortgagee at whose office the note 
was payable, said, p. 664: 

“Respondent knew the note was negotiable, and 
that the quality of negotiability would adhere to 
it every minute until it reached maturity. He knew 
it was intended to pass from owner to owner by 
indorsement, and that it was liable thus to pass 
at any moment, and he knew that the last person 
thus receiving it could require at his hands the full 
amount of the note. That the note belonged, qr ho 
thought it belonged, to the Globe Investment Com¬ 
pany when one coupon matured furnished hiih no 
warrant for believing that it would belong to tho 
same party when the next coupon matured, or 
when the principal fell due. He had in his own 
hands the means of absolute protection. He had 
only to see to it that he received his note whefi he 
paid his money. If he neglected this simple re¬ 
quirement, demanded not more by the law thaii by 
common prudence, he paid at his peril; and, if loss 
occurs, he must bear it. One party or the other 
must suffer, and he, being the party in fault, ifiust 
bear the burden.” 






In Fortune v. Stockton, 182 Ill. 454, 55 N. E. 367,369, 
the trustee under a deed of trust, on the closing of a 
sale of the property by the mortgagor, released the 
trust upon payment by the purchaser to the trustee of 
the amount of the mortgage. In holding that the re¬ 
lease was ineffective and that the owner of the mort¬ 
gaged notes could foreclose, the court said: 

“It is practically the universal custom to take 
up and cancel notes when they are paid, and for 
one who is authorized to collect to have possession 
of the notes and be able to surrender them. * * * 

“Where a trustee releases a trust deed, and re¬ 
ceives payment of the debt, without actual author¬ 
ity, and without producing the securities, the party 
paying has notice of the want of power in the trus¬ 
tee. Cooley v. Willard , 34 Ill. 68; Stiger v. Bent, 
111 Ill. 328. The inference of authority to receive 
payment arising from the possession of the securi¬ 
ties is founded upon such possession, and it does 
not exist without possession. ’’ 

(c) T rustees under a deed of trust derive their 
authority from the trust instrument, and 
neither they nor their representatives, merely 
because they are trustees, have any authority 
to receive payment of the debt secured . 

A good general statement of the powers of trustees 
under deeds of trust appears in 2 Perry on Trusts and 
Trustees, (7th Ed.), Sec. 602g, as follows: 

“The powers of trustees under deeds of trust, 
and of mortgagees under mortgages with pow’er 
of sale, depend entirely upon the terms of the 
deeds. Such powers are created by, and exist in 
the deeds, and of course they exist in the terms in 
which they are created, and in no others. They are 
to be exercised by the trustees in pais . They are 
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wholly matters of convention and contract between 
the parties, and not of law or jurisdiction. They 
can be exercised because they are conferred by one 
party upon another, and not because the law or 
the courts have conferred or authorized them. 
Statutes in some of the States have regulated their 
execution, but such statutes do not create the 
powers themselves. Therefore it is that purchas¬ 
ers of land under powers take under the d^ed in 
which the powers are created; it is as if th^ pur¬ 
chaser’s name was inserted in that deed. It fol¬ 
lows that the purchaser must look carefully to the 
intention and purpose of the power as well I as to 
its extent, for if it is executed contrary to its in¬ 
tent or purpose, or outside of its true scope, or 
not in the manner in which it is provided that il 
should be executed, the purchaser will take no 
title. The purchaser is bound to know the full 
particulars and purpose of the power under yrhich 
he purchases; and if he makes any mistake in the 
construction of the power, or if he does not fully 
inform himself and acts in ignorance, he will take 
no title if the power is not properly executedi” 

I 

i 

This Court has frequently pointed out that trustees 
under a deed of trust derive their authority solely from 
that instrument and are strictly limited thereby, j 

See: ! 

i 

Anderson v. White, 2 App. D. C. 408, 419. \ 

Wheeler v. McBlair, 5 App. D. C. 375, 381-382. 

Spruill v. Ballard, 61 App. D. C. 112, 114. 

Courts of other jurisdictions, in well considered opin¬ 
ions, have passed upon this precise point. i / . 

In Connell v. Kaukauna (Jas, Electric Light & Pd'wer' 
Co., 164 Wis. 471,159 N. W. 927, 936, the court, on this 
and on our preceding points, said: 


i 
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“The payment to the trustee not being author¬ 
ized by the terms of the deed of trust, it is clear 
that it had no authority to receive payment for the 
bondholders merely because it was trustee. It is 
/ true that the coupons .and bonds were-payaKl^at 
j jhFofficeS'oTthe Trust Company, but they "were so 
[^pavabTe^dhly when due~_ The fact that the bonds 
ancT~Tri terest coupons 'were made payable at th< 
i office of the Trust Company did not make the 
| Trust Company the agent of the bondholders to 
receive payment. Money deposited with the Trust 
j Company for that reason remained the property 
of the payor, and, if lost, it was the loss of the 
payor. Bartel v. Brown, 104 Wis. 493, 80 N. W. 
801. 


“It is the established law of this state that pay¬ 
ment of a negotiable instrument must be made to 
the party having possession of the same, or to 
some person duly authorized by the payee to ac¬ 
cept payment, and that where the person to whom 
payment is made is not in possession of the nego¬ 
tiable instrument, the burden is upon the party 
making the payment to show the agent’s authority 
by clear and satisfactory evidence. (Citing au¬ 
thorities.) 

“The authority of the trustee to act for the 
bondholders is prescribed and limited by the terms 

I of the trust deed, and a payment to the trustee 
merely as trustee cannot be held to be payment to 
the bondholders, unless made when and as pre¬ 
scribed by the terms of the deed. (Citing authori¬ 
ties.) 

In Wynn v. Grant , 166 N. C. 39, 81 S. E. 949, 953, a 
c ase on all fours with the one a t bar, t he court, in set¬ 
ting aside a release of a deed of trust executed by the 
trustee upon payment of the mortgage debt to him, 
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“The agency of the trustee named in a deed of 
trust is restricted to the specific duties and powers 
given by the terms of the deed, unless enlarged by 
express grant or by inference from special facts 
and circumstances.” 

Likewise, in First National Bank and Trust Go, v. 
Vegel , 215 Wis. 359, 254 N. W. 537, 541, in considering 
this same point, the court said: ! 

“It is further argued that the bondholder^ hav¬ 
ing purchased the bonds, knowing that Michell J. 
Becker was named as trustee in the trust deed se¬ 
curing the payment of the bonds, the bondholders 
bv that act authorized Michell J. Becker to receive 
payment. As already pointed out, the bond itself 
provided that it should be paid, not by the trustee, 
but by the mortgagor at the o ffice of M. J. Bec ker 
jCompany upon presentation ancl surrender of the 
obligations. ... | 

“It is further argued that by making inquiry of 
the trustee as to whether or not he had funds; with 
which to pay the bonds, plaintiff authorized pay¬ 
ment to the trustee. This contention is without 
support. The bondholders stood upon the terms 
of their contract, and if funds had theretofore been 
intrusted to Becker for payment to the holders 
of the obligations, Becker then acted, not as the 
agent of the bondholders, but as the agent of the 
payors. The bondholders did not leave their bonds 
with Becker for collection. How a person pur¬ 
chasing a bond by that act authorized the trustee 
to become his agent to receive payment of the bond 
is difficult to understand. The kind and extent of^ 
authority conferred upon the trustee is derived, 
not from the act of the person purchasing! the 
bond, but from the terms of the trust deed itself. 
If the bond or the trust deed had provided that 
payment might be made to the trustee for; the 
bondholder, no doubt such a covenant would have 
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( been valid and binding upon subsequent holders. 
The contract of the makers was to pay to the 
bearer or to the registered owner. By the weight 
of authority a mortgagor making payment to the 
trustee without surrender of the security has no¬ 
tice of the trustee’s want of authority to receive 
payment. 2 Jones on Mortgages, 705, par. 1222. 
Decisions appearing to hold to the contrary are, 
so far as we have discovered, based either upon 
the language of the trust deed which provided that 
payment might be made to the trustee, or upon 
circumstances which were held to create an equi¬ 
table estoppel.” 

41 C. J. 788: 

4 ‘The trustee in a deed of trust in the nature of 
a mortgage has generally no authority to receive 
payment, at least unless made when and as pre¬ 
scribed by the terms of the deed, * * * ”. 

(d) There is nothing in the instant deed of trust 
or in the surrounding circumstances which 
conferred any authority upon Swartzell , 
Rheem and Hensey Company or upon Rheem 
to ' receive payment on behalf of the note¬ 
holders who retained possession of their notes. 

Deeds of trust naturally vary greatly in form. In 
some there will be found a provision expressly author¬ 
izing payment to the trustee, and in others such pay¬ 
ment is authorized by necessary implication. The lan-. 
guage of the court in First National Bank and Trusv 
Co. v. Vegely supra , 215 Wis. 359, 254 N. W. 537, 539, 
540, is most pertinent where the court said: 

“The trust deed in this case is not one of the 
elaborate documents sometimes presented to courts 
for interpretation. It was upon a printed form 
and apparently one in common use. * * * ’ ’ 
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“We are cited to a good many cases pealing 
with the powers of trustees under trust deeds. 
Trust deeds are variable in form and in their cov¬ 
enants, and the term ‘trust deed’ has very little 
significance except when it is used with reference 
to some particular instrument. It is in all essen¬ 
tial respects a mortgage, but by the introduction 
of the trustee a great variety of contract relation¬ 
ships are set up and in no two of the instruments 
ordinarily referred to as trust deeds are the 
powers, duties, and obligations of the respective 
parties the same. Therefore, a holding that under 
certain circumstances a trustee is authorised to 
do that, or not authorized to do this, has little 
weight unless the instrument had the same pro¬ 
visions respecting the authority of the trustee as 
the one under consideration.” i 


Of the trust now before this Court it might likewise 
be said that it i s in the simple form commonly in use 
in4 j}e District of Columbia. Its sole provision lor re¬ 
lease, and the sole provision having to do with payment 
of principal, is as follows (R. 70): 

i 

‘ ‘ And upon the Full Payment of all of said notes 
and any extensions or renewals thereof, apd the 
interest thereon, and all other proper costs, 
charges, commissions, half-commissions, and ex¬ 
penses incurred by means of these trusts, at any 
time before the sale hereinafter provided fbr, to 
release and reconvev the said described premises 
unto the said Rose G. Casey, her heirs or assigns, 
at her or their cost.” i 

I 

I 

It is in this respect that the instant trust offers such 
a conspicuous and controlling contr^t to the trust be¬ 
fore the Court in Simpson v. Stern/6 3 Aon. D. G | 

The payment ana reiea^U provisions of the Stern deed 
of trust are set out in the opinion in that case (63 App. 
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D. C. 162) and therefrom it will appear that in addi¬ 
tion to the usual and customary provisions such as are 
present in the trust now before the Court there was 
present the following: 

4 ‘And it is mutually covenanted and agreed by 
and between the respective parties hereto that the 
\/said full payment of principal and interest, as 
^ f hereinabove provided, af. the office of Swartz ell. 
Rheem and Hensev Company in the city of Wash¬ 
ington, District or Columbia, snail constitute pay¬ 
ment of said notes respectively^a nd shall stopin- 
teresi thereon from aate ot saicrpayment at said 
office, and (all other matters having been fully 
paid as herein provided) t he said parti es hp.rpto 
of the second part , or the trustee a cting in the ex¬ 
ecution of this trust~shaTl thereupon have po wer, 
ts-^ edease and re-convev s aid land and premises, 
as aforesaid, witho»44he presentation or cancella- 
ti on of said no tes o r any of them. ’’ 

In t hat case we conc eded ^counsel repr esenting the 
appellants in the case at bar represented the appellants 
in the Simpson case) that the above- quoted pro visio n 
would be meaningless unless it be construed to author¬ 
ize Swartzell, Rheem and Hensey to receive payment 
of the notes without their production. Our appeal in 
that case in no wise questioned the authority of"Swart- 
zell, Rheem and Hensey to receive full payment of the 
notes on behalf of the noteholders, our contention there 
being that such payment, in order to bind the notehold¬ 
ers, had to be in full and in cash, and that the notehold¬ 
ers were not bound by the act of their collection agent 
in accepting, as in full, part cash, part second trust 
paper, and part implied assumption by the agent of a 
substantial unpaid balance. Thus it should be clear 
that the decision in the Simpson case, resting as it does 
on a holding that the kind of payments which were 




made and omitted to be made to an admitted agbnt was 
a good payment in full, is in no wise controlling in the 
case at bar where there was no agency at all to receive 
payment of the bulk of the notes, and where even a 
payment in full and in cash would have been at the 
payor’s risk. For similar reasons, Rhoderick v. Swartz 
zel L 62 Arm. D. C. 80. where there ivas full payment 10 
an agent authorized to receive it, is not pertinent. 

Likewise, for reasons hereinabove set forth,, cases 
such as Fifth Congregational C hurch v. Bright , 28 
A pp. D. C. 229. wh ere it was held that a payrqent to 
a trustee who had posse ssion of the notes^was a good ' 
payment, are not m point. 

Even if the provisioffTiTthe instant deed of trust 
for the quarterly payment of interest at the office of 
Swartzell, Rheem and Hensey Company be construed 
as authorizing the payment of interest to Swartzell, 
Rheem and Hensey Company, that is no support for a 
contention that Swartzell, Rheem and Hensev iCom- 

• " * j 

pany were authorized to receive payment of the prin¬ 
cipal of notes not intrusted to them. i 

It has uniformly been held that the authority of an 
agent to collect interest upon mortgaged notes does 
not afford ground for inferring authority to collect the 
principal, where the agent is not intrusted with the 
possession of the securities. | 

Smith v. Kidd , 68 N. Y. 130, 137: j 

I 

4 4 That authority to collect interest in such cases 
does not afford ground for inferring authority to 
collect principal, where the agent or attorney is 
not intrusted with the possession of the securities, 
was expressly adjudicated in Williams v. Whiker 
(2 Sandf. Ch., 325). That decision is abundantly 
sustained by authority and has frequently ))een 
cited with approval. ’ ’ 
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2 Jones on Mortgages (8th Ed.), Sec. 1231, p. 718: 

“Even authority to collect the interest upon a 
mortgage does not afford ground for inferring au¬ 
thority to collect the principal, where the agent is 
not intrusted with the possession of the securities. 
The mortgagor is bound to know the extent of the 
agent’s authority. If he pays the principal to an 
agent, he must be prepared to prove express au¬ 
thority. He pays to an agent at his peril. The 
agent’s own declarations as to his agency cannot 
be accepted.” 

To similar effect: 

2 Jones on Mortgages (8th Ed.), Sec. 1235, pp. 
724, 725. 

2 C. J. S. y Agency, Sec. 107, p. 1279: 

“Authority to receive interest payments does 
not confer implied or apparent authority to re¬ 
ceive the principal, * * * 

See also: 

American Law Institute Restatement, Agency , 
Sec. 71, Comment b. 
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II. Payment to Swartzell, Rheem and Hensey Com¬ 
pany being entirely ineffective as a payment of the 
notes, the release was wrongful; and Swartzell, 
Rheem and Hensey Company held the payment 
which was intrusted to it as agent of the persons 
making the same to use said sum in settling or at¬ 
tempting to settle with the noteholders. 

As above stated, the Casey deed of trust made “the 
Full Payment of all of said notes # * and the interest 
thereon” a condition precedent to a release thereof by 
the trustees. Representative authorities supporting 
the supposedly well-settled rule that trustees under a 
deed of trust derive their authority solely from tjhat in¬ 
strument and are strictly limited thereby are cited 
under subdivision I (c) of this brief, supra, arid will 
not be here repeated. It seems obvious, therefore, that 
the release was wrongful regardless of what Swartzell, 
Rheem and Hensey did with the money intrusted to it. 
Of course, any noteholder who received payment from 
Swartzell, Rheem and Hensey Company would no 
longer have any reason to complain, for this payment 
by an agent of the original payor would be just !as ef¬ 
fective as a payment by the original payor himself. 

All the authorities seem to agree, and ordinary com¬ 
mon sense would indicate that it could not be other¬ 
wise, that money paid to one who is not the agerit of a 
creditor with authority to receive it on behalf of such 
creditor, remains the property of the person so paying. 

See: 

Connell v. Kaukauna Gas, Electric Light <£ 
Power Co., 164 Wis. 471, 159 N. W. 927, 936, 
supra. 

First National Bank and Trust Co. v. V eg el, 215 
Wis. 359, 254 N. W. 537, 539, supra. 

I 

i 


I 
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In Curtis v. hmeraritij , 6 Howard 146, 12 L. ed. 380, 
one Blount was the attorney and agent of Innerarity to 
collect money due under a mortgage. The amount due 
was in dispute, and Blount’s written power of attorney 
authorized him only to collect any payment on account 
and to credit the same on the mortgage and to give a 
receipt and release for the sum so collected. Blount ac¬ 
cepted in full settlement a sum less than that which his 
principal claimed and gave the mortgagors a release of 
the mortgage, which was recorded. While the sum so 
collected was in Blount’s possession, he became insol¬ 
vent. His principal, Innerarity, had never ratified the 
settlement, and brought suit in equity to cancel the re¬ 
lease and for foreclosure. It was contended by the 
mortgagors that even if the amount paid was less than 
the full amount due, such payment was good as a pay¬ 
ment on account, for which the mortgagors should re¬ 
ceive credit. 

The Supreme Court, in holding that the mortgagors 
in making payment upon terms which were not within 
Blount’s authority to agree to, constituted him their 
agent, and that the mortgagee was entitled to a cancel¬ 
lation of the release and the foreclosure of the mort¬ 
gage without the allowance of any credit to the mort¬ 
gagors for the sum so paid, said (p. 162): 

“It is contended, in the present case, that the 
excess and the rightful execution are easily dis- 
• tinguishable, and that the receipt of the money was 
a valid act and binding on his principal, though the 
settlement and release were void. But we are of 
opinion, that the appellants have not put them¬ 
selves in a condition to have the benefit of this 
principle. Blount’s power of attorney was a bare 
authoritv to receive monev on account of the mort- 
gage then in litigation, if the appellants chose to 
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pay him any, leaving all the questions ih dispute 
between the parties open to future adjustment. 
But the mortgagors refuse to pay him money on 
the conditions on which he was authorized to re¬ 
ceive it, and give a valid acquittance. On the con¬ 
trary, the money given to Blount is on their own 
terms, and in consideration of a settlement, ar¬ 
rangement, and release, which they knew, or ought 
to have known, Blount had no authority to make. 
The money paid, the bond given, the receipt taken, 
discharging them from the balance claimed!, on the 
bill of exchange and from one half of the Hast in¬ 
stallment, constitute one transaction. Having ad¬ 
vanced the money on their own terms and condi¬ 
tions, and not on those tendered by Innerarity, 
they put him into a situation in which he must 
either affirm or repudiate the whole transaction. 
For if he accepted the money, they might insist 
that he could not reject the consideration oh which 
it was given, on the familiar principle of the law, 
‘that the principal cannot ratify a transaction of 
his agent in part, and repudiate it as to the rest’. 
(Story on Agency, sec. 250.) Besides, by thus 
undertaking to enter into a treaty with Blount 
which they knew could not be binding without the 
assent of Innerarity, they in fact constituted 
Blount their ambassador or agent to obtain its 
confirmation. ’ ’ j 


The legal result of making payment to one who is not 
authorized to receive it is succinctly summed jup in 
Hoffmaster v. Black, 78 Ohio St. 1, 21 L. R. A. (N. S.) 
52, 56, supra, where the court said: 


“When the defendant made payments to Hood 
(not quote, at whose office the note»-*wf*^payable) 
^without requiring the production of the'securities, 
it was no more than if they had intrusted such pay¬ 
ment to a messenger boy. That which reached the 
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plaintiff was good payment. That which did not 
reach the plaintiff was at their own risk”. 

The release being plainly wrongful, we come to a con¬ 
sideration of the question whether it, for any reason, 
could be good in the hands of the Insurance Company 
and the new mortgagor. 

III. The John Hancock Mutual Life Insurance Com¬ 
pany and the new mortgagor, being parties to the 
release transaction, dealt with the trustees at their 
peril and do not come within the rule of law which 
protects i an innocent subsequent purchaser who 
relies upon a release of record. The record which 
will protect a subsequent purchaser is the record 
as he finds it and not as he makes it or procures 
it to be made. 

Under the facts in this case, as we view the law, it is 
unnecessary to draw an exact line of demarkation be¬ 
tween facts of which the Insurance Company had 
knowledge, those of which it had sufficient actual or 
constructive notice to put it upon further inquiry, and 
those facts of which its agents had actual knowledge 
or sufficient notice to put them upon inquiry. How¬ 
ever, a brief summary of what was known and how it 
was known might have clarifying value. 

From the loan application the Insurance Company 
had direct actual knowledge that there was a deed of 
trust on the property securing unpaid and outstanding 
notes in the aggregate of $170,000 ($165,000), and that 
the requested loan was for the purpose of paying off 
these notes. (R. 74, 91.) 

The Insurance Company also had direct knowledge 
of the existence of the Casey trust from the prelimi- 


31 


nary report of the Title Companies (R. 78-79)^ which 
was forwarded to it by Boss & Phelps (R. 56)* This 
report not only confirmed the existence of the Casey 
trust but informed the Insurance Company of fhe due 
dates and denominations of the 309 notes it was given 
to secure (R. 79). By letter from Boss & Phelps to the 
Insurance Company (R. 96), it was informed that the 
Casey deed of trust would be released “at the (dosing 
of the loan”. j 

With this direct information, the Insurance Com¬ 
pany left the closing of the loan to Boss & Phelps, who 
in turn left it to the Title Companies. The Title Com¬ 
panies, of course, knew all that the Insurance j Com¬ 
pany knew about the existing Casey trust, and they 
also knew from Rheem’s letter of August 1, 1930 upon 
what terms he would deliver the release (R. 5j7-58). 
Since the Title Companies prepared the release, the 
lining out of the words at the end, “as evidenced by 
the exhibition to the said trustees, of the promissory 
notes secured thereby, marked 4 Paid’ ” (R. 99),! indi¬ 
cates some direct affirmative information on thej part _ 

of the Title Co mpanies~as to the~~ non-production and __ 
^i on-p ayment of th e notes. If lined out by the Title 
Companies, it indicates advance information to them. 

If lined out by Rheem, it indicates information to them 
at the time of paying over the money. The Title Com¬ 
panies must have had direct knowledge of the release 
and payment provisions of the Casey deed of trust, 
but, whether thev had or not, they, as well as all other 
persons dealing with the property, are, of cohrse, 
charged with notice thereof. 

With this factual setting, the applicable law would 
appear to be plain. i 


i 


i 

i 
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Persons dealing with a known trustee or a known 
agent must ascertain at their peril that the trustee or 
agent is acting within his authority. 

Smith v. Ayer, 101 U. S. 320, 25 L. ed. 955, 958: 

4 4 The law exacts the most perfect good faith 
from all parties dealing with a trustee respecting 
trust property. Whoever takes it for an object 
other than the general purposes of the trust, or 
such as may reasonably be supposed to be within 
its scope, must look to the authority of the trustee, 
or he w’ill act at his peril. 

“The adjudications in support of this doctrine 
are very numerous. The doctrine pervades the 
whole law of trusts.” 

Jones v. Holladay, 2 App. D. C. 279: 

Ry°n <*1^0 lia^l knowledge of the title under 
which Holladay held and claimed to hold. He was 
bound, too, to inquire into his powers and duties 
as trustee as well as into the other authority pos¬ 
sessed bv Kimball.” 

Cotte v. Sands, 54 App. D. C. 396, 403: 

“The title ‘trustee’ is not a mere descriptio per¬ 
sonae, but signifies a legal status which is suffi¬ 
ciently significant to put the public on notice. It 
is generally held that one dealing with a person or 
corporation purporting to act as a trustee is put 
upon inquiry as to the extent and scope of the 
trusteeship. It imposes the duty of investigation 
as to the equitable ownership before dealing with 
property over which such person or corporation as¬ 
sumes to exercise control.” 

This principle is especially applicable to a trustee 
under a deed of trust to secure a debt, for, as this Court 
said in Marshall v. Kraak, 23 App. D. C. 129, 132, in 
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speaking of a trustee in a deed of trust to secure a 
debt: | 

“Courts of equity have from time immemorial 
recognized that the estate of the trustee is ^ naked 
legal title without any beneficial interest what¬ 
ever, further than the compensation provided for 
the execution of the trust, consideration of which 
is not allowed to enter into the question of the ex¬ 
tent of the estate conveyed, and they have always 
held the legal title in strict subordination I to the 
beneficial interest of the debtor and creditor in the 
transaction.’ ’ 


Kenny v. Jefferson County Bank , 12 Colo; App. 

24, 54 Pac. 404: j 

I 

“Further and beyond all this, it is undoubtedly 
true and in this all the authorities agree that a 
trustee bv written instrument is clothed with no 
powers save those which are expressed in thC writ¬ 
ing, and if his authority to act is in any wise, or at 
all, dependent upon matters in pais, the parties 
dealing with the trustee are bound in the one case 
to see that the authority is expressly given by the 
instrument and in the other that those facts! exist 
which authorize the trustee to act.” 

i 

I 

2 Perry on Trusts and Trustees , (7th Ed.)] Sec. 

800: j 

‘ 4 A purchaser who has notice that he is purchas¬ 
ing trust property is bound to inquire as to the au¬ 
thority of the trustee.” I 


See also: 


2 Perry on Trusts and Trustees , (7th Ed.), 
602 g, supra. 


Sec. 
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In 27 R. C. L. 431, it is said: 

“ * * in case of a sale by a trustee under a deed 
of trust the purchaser must see that all conditions 
precedent to the trustee’s power to sell are com¬ 
plied with; without this he cannot assert any right 
to protection as a bona fide purchaser.” 

In Metropolitan Casualty Ins. Co. v. Potomac Build¬ 
ers' Supply Co., 61 App. D. C. 255, 256, this court 
quoted with approval from 2 C. J. 563, as follows: 

“ ‘The person dealing with the agent should as¬ 
certain the extent of his authority from the princi¬ 
pal, oi* from some other person who will have a 
motive to tell the truth in the interests of the prin¬ 
cipal, and he cannot rely upon the agent’s state¬ 
ment or assumption of authority, or upon the mere 
presumption of authority.’ ” 

Wynn v. Grant, W6 N. C. 39, 81 S. E. 949, 953, supra: 

“Therp is a general principle that, when one deals 
with an agent, it behooves him to ascertain cor¬ 
rectly tlie scope and extent of his authority to con¬ 
tract for and in behalf of his alleged principal, for 
under any other rule, it is said, every principal 
would be at the mercy of his agent, however care¬ 
fully he might limit his authority. The power of 
an agent is not unlimited, unless in some way it 
either expressly or impliedly appears to be so, 
and the person who purposes to contract with him 
as agent for his principal should first inform him¬ 
self where his authority stops, or how far his 
commission goes, before he closes the bargain with 
him.” 

2 C. J. 562-563: 

“It follows from the above rules that as a gen¬ 
eral rule every person who undertakes to deal 
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with an alleged agent is, by the mere fact of the 
agency, put upon inquiry, and must discover at 
his peril that it is in its nature and extent suf¬ 
ficient to permit the agent to do the proposed act, 
and that its source can be traced to the will of 
the alleged principal, particularly where he fs 
dealing with an agent whose authority he knows 
to be special, or where it is his first transaction 
with the agent, or the circumstances connected 
with the agency are such as should put him on in¬ 
quiry, as where it appears from the circumstances 
of the particular business that the interests Of the 
agent and principal are necessarily adverse, or 
that the authority is of an unusual, improbable, 
or extraordinary nature. Such a person is to be 
regarded as dealing with the power before him, 
and must, at his peril, observe that the act done 
by the agent is legally identical with the act au¬ 
thorized by the power.’ 7 


Thus, as stated in the beginning of this section of 
the brief, it is unnecessary to draw any fine line of dis¬ 
tinction between what the Insurance Company Jmew 
and what it should have found out at the time its agent 
paid over the money and took the release of the dasey 
trus t. From either point of view, the release should 
be held to be ineffective in its hands. I 

The rule of law applicable to such a situation is laid 
down by the Supreme Court of the United States in 
Connecticut General Life Insurance Comp a/ny v. El- 


dredge, 102 U. S. 545, 26 L. ed. 245. In^that case one 
Van Riswick sold to Coburn, and took back three notes 
payable in one, two and three years, secured by deed 
of trust to William H. Ward. Coburn sold to one May¬ 
be w, who subdivided for the purpose of building and 
applied to the Connecticut General Life Insurance 
Company through its agent at Washington, John C. 
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Bigelow, for a loan of $32,000, and through him the 
loan was effected. The court said: 

“To obtain this loan it became necessary to 
have the existing incumbrances upon the property 
discharged. The Company would not take the 
property as security with any prior lien upon it. 
In addition to the deed of trust to secure Coburn’s 
notes, the property was then subject to a prior 
deed of trust, executed by a former owner, to se¬ 
cure the sum of $7,000. The Insurance Company 
left the matter of investigating the title and de¬ 
termining as to the sufficiency of the security to 
Bigelow, who was specially instructed to see that 
the Company had the first lien upon the property. 
He employed Ward, the trustee of the Coburn 
deed, to examine and report upon the title. In 
compliance, it would seem, with Bigelow’s wishes 
and in conjunction with Van His wick, who de¬ 
scribed himself as the holder of the first note of 
Coburn, but without the consent or knowledge of 
the complai nant , the n holding the other two notes, 
Ward executed a deed jot-release of the property. 
It i s to set~aside this deed, as a. fraud upon the 
rights of the complainant that the pr esent suit is 
brou ght. 

nr7 ltisvery plain, from the evidence contained in 
the record, that Bigelow, in the course of his in¬ 
quiries as to the condition of the property, became 
fully acquainted with the existence of the deeds 
of trust, and learned that the notes secured were 
not paid. The deeds were on record, and he was 
bound to take notice of them. The deed of Coburn 
designated the notes and limited the power of the 
trustee to release the property. He was in terms 
authorized to release and reconvey it only upon the 
full payment of the notes, and not otherwise. The 
deed showed the time the notes had to run, and 
that by their terms they were not then due. Un¬ 
less paid at the time, or what would be deemed 
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equivalent, surrendered, the trustee had no au¬ 
thority to execute the release. It was not suf¬ 
ficient that the original payees of the notesj joined 
in the instrument or consented to its execution. 
So far as they had parted with the notes they 
were denuded of power over the subject. 

“It is not necessary to express any opinion as 
to the authority of a trustee to release property 
conveyed to him at any time, where no shch re¬ 
striction, as in the present case, is in terms placed 
upon his power. We confine our languagejto the 
precise point before us. Here there was no au- 
thoritv on jthe part of the trustee to execute the I 

feed unfiT - payment of tbe note s >vas made ._ The 

f act of their n on-paym ent being known to Big elow, 
the ag ent^of the Insurance Companv,^ndwled^ejoi 
it musri)ejmpuTed to the company, hi s prin cipal!-— 
and hoth ’must be charged with knowledge of the 
law and the consequent inability of the trustee, at 
the time, to release the property. j 

“To prevent misapprehension, it is proper to 
state that we do not wish to intimate any opinion 
upon the general question, whether a purchaser of 
property may not rely upon a release of 4 pre¬ 
vious mortgage or trust-deed found upon the of¬ 
ficial records of the district where the property is 
situated, without further inquiry, where he has 
no knowledge of the non-payment of the indebted¬ 
ness secured; but what we hold is, that where a 
purchaser, and a mortgagee or trustee of a trust- 
deed stands in the same position, at the time of 
taking a deed, has information that a prior mort- j 
gagee or trustee of a prior deed has released the 
property from the mortgage or trust, without pay¬ 
ment of the notes or their surrender, or express 
authority from the holder of them, he will take the 
property subject to any equitable right of the 
holder of the notes, to secure the payment of which 
the mortgage or trust-deed was executed.’’ 


i 

i 
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Stiger v.i Bent, 111 Ill. 328, was a suit by Bent to 
foreclose a deed of trust given to Davis as trustee. 
The owner of the property contracted to sell to the 
defendant, Stiger, who refused to purchase unless he 
could pay off the trust. Davis released the trust upon 
payment to him of the amount thereof by Stiger and 
converted the amount paid to his own use. The trus¬ 
tee did not have the note in his possession and it was 
not surrendered. 

In holding that Bent, the payee and owner of the 
note, was entitled to foreclose and that the release was 
ineffectual, the Court said (p. 337): 

‘‘On the hearing, the complainant produced her 
note in evidence, and this raised a presumption 
that it was still unpaid and lawfully hers. (Citing 
cases.) To overcome this presumption the respon¬ 
dents gave in evidence and relied upon the entry 
of satisfaction upon the record of the deed of 
trust; and in reply to this, complainant contends 
that the satisfaction was entered without author¬ 
ity, and that it is therefore of no effect. An entry 
of satisfaction of a trust deed by the trustee, 
where the indebtedness secured by it has not been 
paid, and the act is not authorized by the holder 
of the indebtedness, has no effect upon the deed 
of trust as between the original parties, nor as to 
subsequent purchasers with notice. (Insurance 
Co. v. Eld red ge, 102 U. S. 545.) It is claimed here, 
however, that Stiger was not a purchaser with no¬ 
tice, and upon the solution of this hinges the pres¬ 
ent question. 

“ Stiger’s negotiation for the land commenced, 
as has been seen, before the entrv of satisfaction 
was made. The entry was made in consequence 
of that negotiation, and to aid in carrying it out. 
The record of the deed of trust informed him, be¬ 
fore the entry was made, that Davis merely held 
the title in trust to secure the payment of the 
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promissory note, and it also informed him that 
that note was not payable to Davis, but that it 
was payable to Lucinda G. Bent, and that it was 
negotiable by endorsement. The note, he knew, 
was not surrendered or cancelled at the time, and 
the evidence fails to show that it was then pre¬ 
sented or in the possession of Davis/ ’ 


The d ifference of position of one who a 

release of record and one who is a nartv to a trans¬ 
action m which an un autln 

Windie v. Bonebrake , 


pointed 


165. In that case a bill in equity was brought by com¬ 
plainant Win die to foreclose a mortgage on real estate 
given by Bonebrake and wife to one Stover to secure 
the payment of a negotiable bond. Stover, the tnort- 
gagee, immediately placed the mortgage on record, 
and then sold and transferred the bond and mortgage 
to one Hurd, who soon thereafter sold and trans¬ 
ferred them to plaintiff Windle. Immediately after 
the execution and delivery of the mortgage, the ffiort- 
gagors, Bonebrake and wife, sold and conveyed) the 
real estate to one Boydston, subject to said mortgage, 
and lie in turn sold the land to one Likes, who sold and 
conveyed it to defendant Sheer. At the time Sheer 
bought the property there was no assignment of the 
mortgage on record, and Sheer had no knowledge of 

I 

the transfer and sale of the bond and mortgage, and 
Stover, the mortgagee, falsely represented to Sheer 
that he (Stover) was still the owner and holder of the 
same, and had them in his possession, and that he 
would release the mortgage of record upon Sheer pay¬ 
ing the money to him. Relying upon these representa¬ 
tions of Stover, they together went to the office of the 
Register of Deeds, and Stover then and there satisfied 
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the mortgage of record, and Sheer paid the money and 
took a deed for the land. Stover did not have posses¬ 
sion of the bond or mortgage and no title or interest 
in them, nor any authority to satisfy the record. In 
the court ’s words: 

“The controversy is now between this plaintiff 
and David Sheer, as to whether the mortgage is a 
lien on the land as against Sheer’s title. When 
Sheer began negotiations for the land the records 
disclosed the existence of the mortgage unsatis¬ 
fied, the debt not due for several years to come, 
and payable at a bank in Chester County, Penn¬ 
sylvania, and a negotiable obligation outstanding 
for which the mortgage was given to secure. 
Neither Stover nor anyone else told Sheer that 
the debt had been paid; on the contrary, he was 
told that the debt was not paid, and in this trans¬ 
action he undertook to pay it off and get the record 
clear. ’ ’ 

In holding that the release was ineffective and that 
the plaintiff as holder of the bond and mortgage was 
entitled to foreclosure, the court said (p. 167): 

“Had Sheer found the record of the mortgage 
released and satisfied by the mortgagee, and he 
had no actual notice of the assignment, or that 
the debt was unpaid, he might well have relied on 
the record; and in such a case he would take the 
land free of incumbrance, although the record 
may have been released by fraud, accident, or mis¬ 
take, or merger of titles. (Citing authorities.) 
* * * At the same time it must be kept in mind 
that the record which will protect the subsequent 
purchaser is the record as he finds it, and not as 
he makes it, or procures it to be made (the court’s 
italics). * * * In the case of Insurance Co . v. 
Eldredge , 102 U. S. 545, when the Insurance Com¬ 
pany made its loan the deed of trust to secure the 
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notes held by Eldredge was released. I$ut the 
release was procured by the agent of the , Insur¬ 
ance Company and such record could not avail 
the company. If this was not the rule itj would 
open wide the door fojofraud and carelessniess, as 
a party could take advantage of his own wrongful 
or careless act.”/ j 

Wynn v. Granifl66 N. C. 39, 81 S. E. 949, supna , was 
a suit by plaintiff Wynn to recover the amount of a 
note for $1750, secured by a deed of trust, to pancel 
the satisfaction of the deed of trust on the rpcord, 
which was wrongfully entered by the trustee, F. Rogers 
Grant, and to foreclose the deed of trust by sale pf the 
land described therein. Wynn had sold the property 
to Welfley who, to secure two notes for $1750, each 
covering the unpaid purchase price, made a deed of 
trust to F. Rogers Grant, president of the H. F. Grant 
Realty Company, which 'was the plaintiff’s realty 
agent. Before these deferred purchase money jnotes 
were due, Welfley sold the property to Mrs. Foraham 
and Mrs. Coachman, who, through their agent Garrett, 
paid the full purchase price therefor, including the two 
outstanding notes to Wynn, to said Grant by a check 
payable to the H. F. Grant Realty Company. At the 
time of this payment, Grant made a marginal release 
of the deed of trust securing the two notes to Wynn. 
Neither of these notes was in Grant’s possession at 
the time, and thereafter Grant remitted to Wynii the 
principal and interest to date of release on one of the 
notes but only the interest on the other, and Wynn 
only learned of the purported payment of the second 
note after the death of Grant insolvent. 

In a well-considered opinion in which many authori¬ 
ties are cited and discussed, the court held forj the 
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plaintiff, and in the course of its opinion said, pp. 952, 
955, 956: 

“The defendants Mrs. Coachman and Mrs. 
Foraham could not, in any possible view, be bona 
fide purchasers for value, and without notice, and 
we do not clearly perceive upon what real ground 
this suggestion can be based. If the trustee, F. 
Rogers Grant, had entered satisfaction of the debt 
and deed of trust upon the margin of the record 
before they bought from the Welfleys, they might 
be in a position to plead a bona fide purchase, in 
their protection, if they bought for value, and 
without notice of the unauthorized and wrongful 
satisfaction of the deed of trust by the trustee, 
though we do not decide that the plea could even 
then be available, as the question is not now before 
us; the fact being that they paid the money to 
Grant by their agent Garrett, who saw him satisfy 
the deed, and who knew, at the time, that at least 
one of the notes secured by it was not then due, 
and, if he had taken the slightest pains to exam¬ 
ine the deed, he would have discovered at once 
that neither of the notes was due, and one of them 
would not mature for more than a year. Garrett, 
the agent, did not demand the production of the 
notes, so as to ascertain if Grant had the requisite 
authority to collect them and satisfy the deed of 
trust; but he injudiciously paid the money to him 
without the slightest inquiry into the facts, when 
it was so verv easv to have made one. It should 
have occurred to any man of ordinary business 
judgment and prudence to make such an inquiry, 
and why it was not done does not appear, except 
that he relied implicitly upon Grant ’s virtual rep¬ 
resentation that he had the authority, and his blind 
trustfulness has caused the whole trouble, and an 
unmerited injury and loss to his principals. But 
they must bear it, and not the plaintiff, who in no 
way contributed to it, and who, so far as the case 
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shows, was without fault. If Garrett did not have 
actual notice of sufficient facts to put himj on his 
guard, he had what is equivalent to it—the means 
of knowledge or constructive notice. Information 
of all the facts was easilv within his reach; but he 
made no effort to acquire it, and his principals 
must suffer for his neglect.” 


‘‘The trustee could not enter satisfaction until 
the money was paid, and his act was void as to 
the plaintiff, who held the unpaid note, as he acted 
without his authority and exceeded his ppwers, 
as defined in the deed. Woodcock v. Merrimon, 
122 N. C. 731, 30 S. E. 321; 27 Cyc. 1417; Pingrey 
on Mortgages, 1225; Devlin on Deeds, sec. 710a. 
The following cases are similar to the one at bar 
in this respect: Weldon v. Tollman, 67 Fed. 986, 
15 C. C. A. 138; McPherson v. Rollins, 107 N. Y. 
316, 14 N. E. 411, 1 Am. St. Rep. 826; Kirsch v. 
Tozier, 143 N. Y. 390, 38 N. E. 375, 42 Am. St. 
Rep. 729. This principle, as to the invalidity of 
the cancellation, applies in this case at leaist, as 
there is no one who can claim to be a bona fide 
purchaser for value, and without notice, as we 
have shown. ’’ | 

First National Bank and Trust Co. v. Vegef^2 15 Wis. 
359, 254 N. W. 537, supra , was a suit by a successor 
trustee to set aside a satisfaction of a trust deed se¬ 
curing the payment of certain bonds and to establish 
the lien of the mortgage as against subsequent owners 
and mortgagees. The deed of trust sought to be re¬ 
instated was put on by one Vegel, the then ownpr, to 
secure an indebtedness of $5,000 represented by eight 
bonds. Michell J. Becker was trustee there unde r and, 
the bondsp b^ TEeir terms, were payable at the pffice_ 
oiTM. J. Becker Company. Vegel conveyed to Aijonin 
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and Aronin contracted to convey to Paulsen. Paulsen 
made a new mortgage for $7,000 to the defendant Lin¬ 
coln Building & Loan Association. Interest payments 
on the original mortgage had been paid to Becker, 
who in turn had paid the interest to the bondholders. 
The court stated the transaction of the release as fol¬ 
lows, p. 538: 

‘‘On December 3, 1930, the following concurrent 
and simultaneous transactions were had: In ful¬ 
fillment of the defendant Paulsen’s land contract, 
Aronin conveyed to Paulsen by warranty deed, 
dated December 1, 1930, and recorded December 
3, 1930. 

“The defendant Paulsen gave a $7,000 mort¬ 
gage, payable $77 per month, to the defendant Lin¬ 
coln Building & Loan Association, hereafter re¬ 
ferred to as the defendant association, which was 
recorded December 3, 1930. The Lincoln Building 
& Loan Association delivered its check for $5,- 
“OTtTSrib'Becker as trustee, who thereupon re^, 
"Teased the Vegel trust mortgage by release made 
December 2, 1930,~cl olivered December 3, 1930, and 
recorded December 4, 1930. 

“Tht* defendant association paid the defendants 
Aronin the balance of the $7,000 loan, being some¬ 
thing less than $2,000. To apply upon the land 
contract purchase due him from the defendant 
Paulsen, Paulsen gave a note for $3,800, secured 
by a second mortgage which represented the bal¬ 
ance due on the land contract to Aronin, dated 
December 1, 1930, delivered and recorded Decem¬ 
ber 3, 1930. 

“After the completion of the transactions of 
December 3, 1930, Becker paid the holders^ $1,500 
of the Vegel bonds ancTconverted the remainder* 
$3,500, to his own use. T hi rfy-Avo. hvm drpd ikd- 
Tars of the Vegel bonds are now outstanding and 
m tire' hanthr o f the" plaint id bank And are past 
duei” 
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In canceling the rele ase and reinstating the Vegel trust 
the court, m the course of its opinion, said, p. 540: 

i 

“* * * being authorized by the term$ of the 
trust instrument to accept payment, those dealing 
with the title were chargeable with knowledge of 
the fact that in the absence of compliance with the 
terms of the trust deed, the trustee had ho au¬ 
thority to release the mortgage. Schroeder v. 
Arcade Theater Co., 175 Wis. 79 at 104, 184 jN. W. 
542 and cases cited. j 

4 4 The defendant association and the defendants 
Paulsen and Aronin, all knew that the obligations 
secured by the trust deed had not been paid and 
canceled and the canceled vouchers exhibited to 
the trustee at the time the satisfaction 6f the 
mortgage was delivered to them, because the 
money was being borrowed for the expres^ pur¬ 
pose of making payment and the satisfaction was 
delivered contemporaneously with the delivery of 
the check and at a time, therefore, when it was im¬ 
possible for the canceled obligations to be exhibited 
to the trustee. The trustee having no auth ority , 
to_ accept payment, in * placnightlae. fund s ih his_ 

h andsCThe v made the trustee their agent tcjjay_ 

and discharge the Ponds. TTe say f they because 
Aronin \vaFpersorratty liable upon the obligations 
by reason of a clause in the Vegel deed to hijn by 
virtue of which he assumed and agreed to pay the 
amount due on the mortgage. As between Atonin 
and Vegel, who was the original mortgagor, 
Aronin was primarily liable for the amount of the 
indebtedness. In making payment the defendant 
association acted as agent both of Aronin and 
Paulsen. It was the agent of Paulsen because he 
w^as procuring the legal title to the premises! and 
was making a mortgage, the proceeds of which 
w^ere to be used to discharge the indebtedness. 
Each of the principals as well as their agent was 
chargeable with knowledge that by the tennis of 


i 

i 

i 

i 

i 

i 

I 
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the trust deed and the bonds, the money was to be 
paid, not to Becker, but to the holder of the ob¬ 
ligations, at the office of M. J. Becker Company.’’ 


See also: 


Connell v. Kaukauna Gas, Electric Light & 
Power Co., 164 Wis. 471,159 N. W. 927, supra. 
Swift v. Bank of Washington, 114 Fed. 643, 
supra. 

Hollinshead v. Globe Investment Co., 8 N. D. 
44, 42 L. R. A. 659, supra. 

V 


There is nothing in the case of William v. Jackson, 
107 U. S. 478, 27 L. ed. 529, or Martin v. Poole, 36 App. 
D. C. 281, which is in any wise inconsistent with the 
view above expressed or in conflict with the rule laid 
down in Connecticut General Life Insurance Company 
v. Eldredge, 102 U. S. 545, 26 L. ed. 245. 

In the Williams case there was no suggestion that 
the new loan was part of a refinancing operation, and 
Williams (the new lender) refused to advance his 
money until after the prior trust was released of rec¬ 
ord. The release was delivered and effective before the 
transaction of the new loan. The Supreme Court held 
that Williams, in the absence of contrary knowledge, 
was entitled to rely on the prior recorded release. In 
this connection the Court said (107 U. S. 482): 


“ * * * the recorded deed of release executed by 
him (payee) as well as by the1:rustees, reciting that 
the notes had been paid, and conveying the legal 
title, bound the plaintiffs, as well as himself, in 
favor of anyone acting upon the faith of the rec¬ 
ord and ignorant of the real state of facts.” 


It is thus clear that the reason that Williams was 
held to be protected in makingTSiTloan was because he 



I 


I 


hereinabove pointed ont the only thing which will pro¬ 
tect such a party to a release transaction is the| right¬ 
fulness of the release. 

i 

i 

IV. The payment herein made having been tendered in 
payment of all the notes, and furthermore being 
less than the amount of the outstanding nottes, did 
not operate even as a payment of the notes held by 
Swartzell, Rheem and Hensey Company fpr col¬ 
lection. 

It will be recalled that, at the time of the lielease 
transaction, of the $165,000 of outstanding Casey notes, 
Swartzell, Rheem and Hensey Company held $28,650 
for collection. Of the notes so held, $5,150 ih face 
value amount were owned by appellants. 

If this Court reverses the trial court’s decision that 
a release was authorized in respect to all the noites, it 
will become material to determine whether the pay¬ 
ment and release transaction was effective as $. pay¬ 
ment of the notes so held for collection, although in¬ 
effective as to the other notes. 

If $28,650, plus interest and prepayment bonu^, had 
been paid or tendered to Swartzell, Rheem and Hensey 
Company in respect of these notes so held for collec¬ 
tion, or the amount due on any note of this group had 
been paid or tendered in respect of it, the owners of 
these notes, or the owner of the note so singled out 
for payment, would of course have been bound jby an 
acceptance of payment by Swartzell, Rheem and; Hen¬ 
sey Company. But no such transaction occurred! The 
$118,451.80 in money, together with the second Mort¬ 
gage note, and the further unsecured note of the bor¬ 
rower, which Swartzell, Rheem and Hensey Company 
assumed the responsibility for securing, were tendered 

i 


I 


i 


! 
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had relied upon a release of record, which was regular 
’upon jts face, without any notice that the record did 
not rep rese nt the true facts. This is in accord with 
the well-established rule, with which we have no quar¬ 
rel. 

It will be observed that the opinion in the Williams 
case cites with approval the Eldredge case, in which 
t&e distinction which appellants are making between 
the protection which is afforded one who acts upon a 
release of record regular on its face and one who par¬ 
ticipates in securing a wrongful release was carefully 
pointed out. 

Likewise, in Martin v. Poole, 36 App. D. C. 281, 
Poole (the purchaser of a new mortgage note) was 
soundly held to be protected because he bought when 
“the record showed the prior trust to have been re¬ 
leased more than a year previously ,, . 

There is dicta in the opinion in Simpson v. Stern , 63 
App. D. C. 161, which lends support to a contention 
that the rule which protects an innocent subsequent 
purchaser who relies upon a release of record, has 
something to do with protecting a party to a release 
transaction who obtains a wrongful release and there¬ 
after records it. This part of the opinion in the Simp¬ 
son case is pure dicta because the Court there held that 
full payment had been made and consequently that the 
release was rightful. See Stern v. Simpson, 88 F. (2d) 
974. 

The non-applicability of the rule here under discus¬ 
sion to a situation in which the party relying on the 
release pays over his money contemporaneously with 
the execution and delivery of the release, which his 
own agent thereafter recorded, seems obvious. It 
seems equally plain that under the sound rules of law 
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to Swartzell, Rheem and Hensey Company iii satis¬ 
faction of the entire outstanding $165,000 issue of 
notes. What was so tendered had to be so accepted, 
or else rejected. If the tender had been direct to all the 
noteholders themselves, they would have had to accept 
it in full of all notes or reject it entirely. They could 
not have taken the funds so tendered and applied them 
to the payment of some notes in full, leaving others un¬ 
paid or only partially paid. The fact that Swartzell, 
Rheem and Hensey Company had authority from some 
of the noteholders to receive payment does not change 
this. That Company could not effectively accept the 
tender as made, because of lack of authority. It had 
no authority from the parties tendering paymenf'to 
apply part thereof to thejpayment in full of the group 
of notes held for c ollection, nor did it attem pt to do s o. 
We cannot now make for the parties a contract which 
they did not intend nor attempt to make. | 

The case of Curtis v. Innerarity, 6 How. 146, |12 L. 
ed. 380, supra, seems to completely answer any con¬ 
tention that the payment as made to Swartzell, Rheem 
and Hensey Company could be effective as against the 
noteholders, either as a pro tanto payment of all the 
notes or as a payment of those held for collection. It 
was tendered for a release in full affecting the eptire 
issue of no tes, and there being no authority l<Ta$cegt_ 
i t as t endered, the transaction Tailed as a payment, and 
Swartzell, R haem ^and Hensey Company h eld what 

it received for th e pa rties depo siting it. _ | 

“' The foregoing considerations would make the pay¬ 
ment transaction ineffective as a payment of the notes 
held for collection, even if the amount tendered to 
Swartzell, Rheem and Hensey Company in payment 
of all the outstanding notes and received by that Com- 


<3 
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pany, without authority, as full payment had equalled 
in cash the full principal amount of those notes with 
interest and prepayment interest. But such 'was not 
the fact. As has been pointed out above, the principal, 
interest and prepayment interest of the outstanding 
notes amounted, at the time of the release transaction, 
to $169,472.50. There was tendered to and received by 
Swartzell, Rheem and Hensey Company to cover this 
amount the sum of $118,451.80 in cash, a second trust 
note for $40,000 and an unsecured note of the new 
owner in the sum of $8,295.70. Even if the second * 
trust note and the unsecured note could be treated as 
cash there was still a deficiency of $2,725. The second 
trust note and the unsecured note, however, cannot be 
treated as cash and, consequently, to interpret this 
tra nsac tion as accomplishing a payment of the notes 
held for collection would require,an. arbitrary alloca¬ 
tion from this heterogeneous and inadequate payment „ 
of sufficient to cover the notes held for collection. We 
know of no rule of law which would justify such an 
allocation. 

In savins: that the second trust note and the unse- 
cured note cannot be treated as cash, and in referring 
to the total consideration paid as inadequate, we are 
not unmindful of the contrary holding of this Court 
jn Simpson v. Stern, 63 App. D. C. 161. On this phase 
of the case, the facts present in the case at bar differ 
from those present in the Simpson case, in that in this 
case Swartzell, Rheem and Hensey did not treat what 
was received as cash and did not credit on their books 
the accounts of the respective noteholders as though 
cash had been received. While we do not contend 
that such bookkeeping treatment by Swartzell, Rheem 
and Hensey has any sound relevancy, since that fact 
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was apparently treated by the Court in that <?ase as 
relevant, we do respectfully submit that the holding in 
Sim pson v. Stern 1 as to what constitutes full payment 
to a collecting agent is so contrary to authority that it 
should be oit.her_ovcrruled ientire or limited in its ap¬ 
plication to the precise facts there present_ ’ j 

’ The overwhelming weight of authority is to |he ef¬ 
fect that a collecting agent, in the absence of express 
authority, has no authority to accept anything for the 
debt of his principal other than lawful money, hnd of 
course that the agent cannot assume part of th£ debt 
and call it payment. j 

In Ward v. Smith, 7 Wall. 447, 19 L. ed. 207, 210, 
the court said: 

i 

I 

“That the power of a collecting agent, t)y the 
general law, is limited to receiving for the debt of 
his principal that which the law declares tQ be a 
legal tender, or which is by common consent con¬ 
sidered and treated as money, and passes a3 such 
at par, is established by all the authorities.” 

i 

Likewise, in Federal Reserve Bank v. Malloy\, 264 
U. S. 160, 165, 68 L. ed. 617, the court said: 

“It is settled law that a collecting agent is jwith- 
out authority to accept for the debt of his prin¬ 
cipal anything but ‘that which the law declares 
to be a legal tender, or which is by common! con¬ 
sent considered and treated as money and passes 
as such at par.’ Ward v. Smith, 7 Wall. 447, 452.” 

i 

j 

To the same effect, see: 

j 

Frctz v. Stover, 22 Wall. 198, 22 L. ed. 769. 

McBurney v. Carson, 99 U. S. 567, 25 L. ed.j 378. 

Hoffman v. John Hancock Mutual Life Insur¬ 
ance Co., 92 U. S. 161, 23 L. ed. 539. 


i 




52 


Curtis v. Innerarity, 6 How. 146, 12 L. ed. 380, 
supra. 

The reason for the rule limiting the authority of an 
agent for collection to accept payment in money only 
is well stated in Sweeting v. Pearce , 7 C. B. N. S. 449, 
485, in which the court said: 

“It is not disputed that the general rule of law 
is, that an authority to an agent to receive money 
implies that he is to receive it in cash. If the 
agent deceives the money in cash, the probability 
is that he will hand it over to his principal: but 
if he is to be allowed to receive it bv means of a 
settlement of accounts between himself and the 
debtor, he might not be able to pay it over: at all 
events, it would very much diminish the chance of 
the principal ever receiving it; and, upon that 
principle, it has been held that the agent can not 
as a general rule receive payment in anything else 
than cash.” 


In affirming the last-cited case, the court said, 9 C. B. 
N. S. 534, 540: 


“The legal presumption of authority given to 
a person who is to receive satisfaction for another 


for a money demand, is, that he is to receive it 
by payment of money only. It is also a rule of 
good sense.” 


See also: 


American 
Sec. 72. 


Law Institute Restatement, Agency , 


The holding of the court in the Simpson case, that 
what was there done accomplished payment of the' 
Stern notes, is all the more surprising because emi¬ 
nent counsel for the lender of the new monev conceded 
that what was done did not amount to payment (see 
pages 27, 32 and 33 of the brief for New York Life 
Insurance Company in Court of Appeals Nos. 6030, 
6031, 6032, 6033). 
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We repeat to avoid possible misapprehension of onr 
position: The h olding in Simpson v. Stern that a cob 
lecting agent may accept less and other than mpney in 
payment of a "debt, which we attack as erroneous, is 
"not relevant to this case generally, because Swjartzell, 
Rheem and Hensey Company was not here by tljie deed 
of trust (as in Simpson v. Stern) possessed of real or 
apparent authority to collect. Tf^iterroneous hold¬ 
ing is relevant only to those Casey notes whic^i were 
held for collection by Swartzell, Rheem and Hensey 
Company, for it is only as to them that Swartzell, 
Rheem and Hensey Company had authority to accept 
payment. Therefore only as to these notes do jwe ex¬ 
amine what occurred to determine whether it amounted 
to payment of them. 

Thus, to hold that the payment transaction Accom¬ 
plished a payment of the notes held for collection 
would require not only the setting up of a contract 
which neither party to it intended, but would also re¬ 
quire an arbitrary allocation in money from a mixed 
consideration of money, second trust note, unsecured 
note, and uncovered balance. j 

i 

V. The $40,000 second trust note is entitled to the prior¬ 
ity it appeared from the record to have when it 
was purchased by appellee Peyser. 

As above stated, Julius I. Peyser acquired the 
$40,000 second trust note from Swartzell, Rheem and 
Hensey Company subsequently to the release transac¬ 
tion and with no notice of its infirmity. 

Appellee Peyser therefore, under the authorities 
above cited, was a person entitled to rely upon the rec¬ 
ord. According to the record, the promissory nc^te of 
the present owner which he acquired was secured on 

l 

| 

i 
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the property by a deed of trust subordinate only to the 
$125,000 principal amount of the owner’s note to the 
Insurance Company. 

However, since if this appeal prevails, the unpaid 
Casey noteholders are to be superior to the Insurance 
Company, and the Insurance Company was known to 
Peyser to be superior to him, yet the Casey notehold¬ 
ers must concede the release of thmrnri5^^t(5''Be^good 
as to Peyser, a word needs to be said as to priorities 
as between the Casev noteholders and Pevser. 

Our concession as to Peyser’s rights is that he is 
entitlecTTcTbe in as good a position as the record when 
he bought indicated lie would be. Therefore the dis¬ 
placement in priority of the Insurance Company note 
by the unpaid Casey notes cannot be worked out to 
his prejudice. Prejudice to Peyser will be avoided if 
the order of priority is decreed to be as follows: 

(1) The unpaid Casey notes which amount (principal 
$92,850, interest, estimated at $40,000), to $132,850, 

i prior to the extent of $125,000; 

(2) The Peyser note for $40,000 with unpaid interest, 
1 next in order of priority; 

(3) The balance due on the Casey notes, next; and 
ithen— 

(4) The Insurance Company note. 

1 | 

The new owner, maker of the Pevser and the Insur- 
ance Company notes, cannot complain of the priority 
given the Casey notes (to the extent of $125,000), in¬ 
asmuch as the new owner participated in the wrongful 
release transaction. Xor can the Insurance Company 
complain of the priority given to both the Casey notes 
and Peyser, for the same reason. 



Fortunately the property should be good for $125,000 
plus the Peyser note, so that any apparent conflict of 
interest between Peyser and the Casey noteholders 
who are the present appellants should be merely theo¬ 
retical. j 

Assignment of error No. 18 covers this subject-mat¬ 
ter. i 


VI. The general equities are with the appellant 

noteholders. 


Since rules of law are established to govern the con¬ 
duct of members of society in dealing with each other 
with respect to personal and property rights, their cer¬ 
tainty may be of equal importance to their abstract 
correctness. It makes little difference whether the rule 
of the road be to turn to the right or to the lefty but it 
is of the greatest importance that it be definitely fixed 
one way or the other. To a large extent, this is true 
in regard to the rules governing the title to real prop¬ 
erty. However, in applying rules of law to a state of 
facts, even though the applicable rules are as phtyn and 
as well settled as in the case at bar, an inquiring mind 
will constantly check such rules and the result of their 
application against a background of common senbe and 
standards of normal and prudent conduct. 

Let us examine the facts here present against such 
background and standards. 

The authoritv of the trustees under the Casey trust 


was clearly limited and spread at large upon the Land 
Records of the District of Columbia. Certainly the 
noteholders had no reason even to suspect that atyyone 
would deal with this property or accept a release bf the 
Casey trust in utter disregard of this limited authority. 
It is equally clear that those noteholders who retained 
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possession of their notes had done nothing to cause 
anyone to believe that payment of the same could be 
effected in other than the usual way, that is, upon the 
surrender of the notes. In the face of this limited au¬ 
thority on the part of the trustees, and in the absence 
of any representation by the noteholders that the notes 
could be paid in other than the usual way (the fact of 
deposit of some of the notes for collection was appar¬ 
ently unknown to the new lender), the representatives 
of the new lender and the new owner of the property 
went ahead without the slightest inquiry and paid over 
the new money and bought the release of the Casey 
trust, although they both knew that the purpose of the 
new loan was to pay off the Casey notes. It would have 
been so easy for the payors to say to Swartzell, Rheem 
and Hensey Company: “Show us the notes and your 
authority to receive payment”. One cannot help but 
wonder why such a simple precaution was not taken. 
Only one explanation is possible, namely, the existence 
of a blind and complete confidence on the part of the 
payors in Rheem and Swartzell, Rheem and Hensey 
Company. This is frankly admitted in the answer of 
the Title Companies who made the payment where 
they say (R. 42-43): 

“ * * These defendants further sav that said 
Luther A. Swartzell and Edmund D. Rheem were 
reputable business men, and at the time of the 
settlement of said transaction enjoyed the confi¬ 
dence and esteem of business men generally 
throughout the District of Columbia and else¬ 
where, with whom they had extensive dealings 
over a long period of years; that said Swartzell, 
Rheem & Hensey Company was likewise regarded 
as an entirely reputable mortgage investment com¬ 
pany, possessed a reputation for integrity, fair 
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dealing, conservativeness in making investments, 
operated one of the largest mortgage investment 
houses in the District of Columbia for many years, 
and acted as agent for and representative oi num¬ 
erous investors, many of whom resided outside of 
the District of Columbia—some in foreign l coun¬ 
tries; that accordingly when said deed of release^ 
was delivered to these defendants, executed/_hy. 
said Swartzell and Rheem as trustees, theSe-de¬ 
fendants relied upon the validity of said release, 
and settled said loan upon faith in the truth of_fh£. 
facts therein stated.” ! 


Of course, Rheem and Swartzell, Rheem and Hensey 
Company enjoyed the confidence of the noteholders, 
but those noteholders who held onto their note*} cer¬ 
tainly displayed less trust and confidence than the 
payors of the new money. I 

In a similar situation presented in the above cited 
case of Wynn v. Grant*, 166 N. C. 39, 81 S. E. 949; 956, 
the court said: * | 

“It is a general and just rule that, when aj loss 
has occurred which must fall on one of two inno¬ 
cent persons, it shall be borne by him who occa¬ 
sioned it, even without any moral wrong or posi¬ 
tive fault chargeable to him, and more especially 
so if there is bad faith or even a lack of due jcare 
on his part, which caused the misfortune. This is 
a case of great and peculiar hardship, and one 
which we would gladly relieve against in behalf of 
the defendants, were it possible, consistent ivith 
the maintenance of sound and important principles 
of law and rules of equity, and with dispensing 
justice to the equally innocent creditor, who has 
as just and meritorious a claim upon our favorable 
consideration. The case is not one where, if one 
of two innocent persons must suffer from the 
wrongful act of a third, the defendants should be 
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relieved from the consequences of their payment 
to the wrong party as the plaint iff, who is the 
owner of the note, was not the cause of their mak¬ 
ing the payment and did not induce them to make 
it; but they acted solely upon their own supposi¬ 
tion, without due inquiry and care, that Grant had 
the authority to collect the money. It would be 
grievous hardship and injustice to the plaintiff, 
and establish a new and oppressive rule of liability 
in the law, should we decide otherwise.” 

And likewise, in Smith v. Kidd, supra , 68 N. Y. 130, 
144: 

“The plaintiff seems to be entirely free from 
fault. She took her bonds and mortgages into her 
own custody and retained them, and had a right 
to rely upon the rule of law*, that although she 
might allow* her attornev to collect the interest, he 
w*ould have no power to collect the principal with¬ 
out special authority, so long as she did not intrust 
him with the papers. McKinney seems to have con¬ 
fided in George, w*ho w*as also his attorney, and to 
have been willing to place the money in his hands, 
trusting to his promise to get the papers; and with¬ 
out inquiry into his authority, or any ostensible 
authority, seems to have reposed for years upon 
the promise of George, without inquiring wiiether 
the papers had been obtained or the mortgages 
satisfied, or calling upon the plaintiff to satisfy 
them. One of the parties must suffer from the 
fraud of George, and w*e think, that on the facts 
now* before us, the loss has resulted from the negli¬ 
gence of McKinney, or from his confidence in 
George, and not from any appearance of authority 
conferred upon him by the plaintiff, by which the 
defendant w*as misled.” 
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CONCLUSION. 

Sound and long-established principles of law, as 
well as the inherent equities of the situation, call for 
a reversal of the decree below to the end that the Casey 
deed of trust securing the notes of these appellants be 
reinstated as a lien prior and superior to that pf the 
deed of trust in favor of the John Hancock Mutual Life 
Insurance Company. j 

Respectfully submitted, 

i 

Paul E. Lesh, 

7 \ 

Dale D. Drain, 

Attorneys for Appellants. 

Peelle, Lesh, Drain & Barnard, 

Of Counsel . ! 
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relieved from the consequences of their payment 
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tion, without due inquiry and care, that Grant had 
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him with the papers. McKinney seems to have con¬ 
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have been willing to place the money in his hands, 
trusting to his promise to get the papers; and with¬ 
out inquiry into his authority, or any ostensible 
authority, seems to have reposed for years upon 
the promise of George, without inquiring whether 
the papers had been obtained or the mortgages 
satisfied, or calling upon the plaintiff to satisfy 
them. One of the parties must suffer from the 
fraud of George, and we think, that on the facts 
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gence of McKinney, or from his confidence in 
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conferred upon him by the plaintiff, by which the 
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deed of trust securing the notes of these appellants be 
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IN THE 

j 

Hntteb States Court of appeals 

FOR THE DISTRICT OF COLUMBIA.! 

i 


I 

No. 7015. | 

| 

I 

I 

- i 

i 

l 

I 

Elizabeth S. Davis, et al, Appellants, 

V. I 

I 

Rose G. Casey, et al., Appellees. 


i 

i 

BRIEF FOR APPELLEES, JOHN HANCOCK MU¬ 
TUAL LIFE INSURANCE COMPANY £ND 
FRED P. HAYWARD AND H. GLENN PHELPS, 
TRUSTEES. I 


Appellants, owners of certain notes of Rose G. 
Casey, of the face value of $27,400, part of $165,000 
outstanding, formerly secured by deed of trust on| the 
Farraday Apartment House,—filed a bill in equity in 
the District Court of the United States for the Dis¬ 
trict of Columbia to cancel a release of the trust. The 
bill prayed that the trust be reinstated as a first Jien 
superior to a subsequent deed of trust given by Eugene 
A. Smith, Inc., (which acquired title to the property 
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by mesne conveyances from Rose G. Casey), to Hay¬ 
ward and Phelps, Trustees, to secure payment of a 
loan of $125,000 made by the appellee, John Hancock 
Mutual Life Insurance Company, to Eugene A. Smith, 
Inc. 

At the conclusion of the trial in the Court below, a 
decree was entered dismissing the bill and from that 
decree, appellants perfected this appeal. 

This is the last of a series of cases in which note¬ 
holders in the position of the present appellants have 
attempted to set aside releases of deeds of trust given 
to secure notes sold through Swartzell, Rlieem & Hen- 
sey Company, prior to the bankruptcy of that Com¬ 
pany. All of these cases have been^decided against the 
noteholders. o-y. 

In dismissing the bill in the present case, the lower 
Court followed the decision of this Court in Simpson 
v. Stern, 63 App. D. C. 161, where the facts were quite 
similar. In fact, the circumstances surrounding the 
execution of the release involved herein are more 
strongly in favor of its validitv than the circumstances 
surrounding the execution of the release in the case 
just cited. 

Appellants are presenting the case to this Court 
upon a record, which does not contain a statement of 
the evidence offered at the hearing in the lower Court. 
Therefore, in seeking a reversal of the decree, appel¬ 
lants must accept and rely entirely upon the facts as 

found bv the Court below. 

* 

A stipulation, covering many of the facts and much 
documentary evidence, was made part of the lower 
Court’s findings. As such stipulation and findings ex¬ 
tend over fifty printed pages of the record (R. 51-100), 
many details must necessarily be omitted from a con- 
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densed summary, but this Court’s attention is invited 
to the following short statement of the more important 
facts found bv the lower Court after hearing all of the 
evidence offered at the trial. 


Statement of the Case. 

i 

For many years prior to January 26, 1931, j when 
Swartzell, Rheem & Hensev Company was adjudicated 
bankrupt, the corporation and its chief officers enjoyed 
a high reputation in financial circles for integrity and 
strength in connection with its business of lending 
money on real estate and selling mortgage notejs (R. 
51). For several years, the Company had been ijtnder 
the control of Edmund D. Rheem, its vice president 
(R. 53). I 

The Swartzell Company had a large number ofj cus¬ 
tomers to whom notes were sold and for whom the in¬ 
terest on and principal of such notes were colleicted. 
Many of the notes were held by the Swartzell Com¬ 
pany for safe keeping and the owners were given re¬ 
ceipts therefor. When the principal of notes wad col¬ 
lected, the proceeds were usually reinvested in other 
loans through the Swartzell Company. If no such in¬ 
vestment was immediately available, the Swartzell 
(’ompany paid interest on the funds left with it by cus¬ 
tomers for reinvestment (R. 52). 

Appellants, who were plaintiffs and intervenorsj be¬ 
low, had been customers of the Swartzell Company for 
at least four years prior to August 8, 1930, and, duping 
that period, under the practice above described, j the 
Swartzell Company collected the principal of and' in¬ 
terest on notes belonging to them and reinvested j the 
proceeds for some of them, with their approval^ in 
other deed of trust notes (R. 52). j 
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November 7, 1925 . —Rose G. Casey, owner of the 
Farraday Apartment House, 1460 Irving Street, N. W., 
executed a deed of trust thereon, in the usual form, to 
Luther A. Swartzell and Edmund I). Rlieem, Trustees, 
to secure payment of her notes aggregating $190,000, 
payable fitfe years after date to John H. Iiolmead, an 
employee of the Swartzell Company. Such notes were 
endorsed in blank, without recourse, by Holmead and 
most of them were sold to the Swartzell Company's 
customers. Some of these notes, $27,400 in principal 
amount, were sold to appellants (R. 53-55, 61, 68-72). 

May 21, 1929. —Eugene A Smith, Inc., acquired title 
to the Farraday Apartment House (R. 55). 

June 11. 1930. —Shortly before this date, as the 
Casey Loan was to become due on November 7, 1930, 
Rheem orally inquired of Boss Phelps, loan corre¬ 
spondent df the John Hancock Mutual Life Insurance 
Company, how much that Company would loan on the 
property, at the same time sending Boss Phelps a 
schedule of rentals and plans of the building. After 
inspecting! the property, Boss Phelps replied to 
Rheem that thev would recommend to the Hancock 

m/ 

Company a first trust loan of $125,000, if certain im¬ 
provements were made (R. 88). 

June 11. 1930. —Rheem then had Eugene A. Smith, 


Inc., sign a written application for a loan of $125,000, 
to be secured by a first trust on the property, and 
handed the application to Boss & Phelps, informing 
them that the suggested improvements were being 
made (R. 88, 91). The application stated that the pur¬ 
pose of the loan was to pay off the “present trust” of 
$170,000 held by “S. R. & Hensey”, referring to the 
Swartzell Company, although $25,000 had theretofore 
been paid on the original principal of $190,000 so that 




0 


I 


I 


the outstanding Casey notes amounted to only $165,- 
000 (R. 61). 

July 3, 1930 .— Boss & Phelps sent the application to 
the Hancock Company in Boston, with a letter stating 
that there was a first trust of $170,000 “held by Swartz- 
ell, Rlieem & Hensey’’ and, after describing the 1 prop¬ 
erty, stating that they considered it excellent security 
for a loan of $125,000 (R. 91, 94-95). ! 

July 1930. —Hancock Company telegraphed) Boss 
& Phelps accepting the application, subject to a per¬ 
sonal inspection (R. 91, 95). 

July 9. 1930 .— ■Rlieem ordered an examination of 
title and preliminary report from the District, jLaw¬ 
yers and Washington Title Insurance Companies (R. 
oo). 

July 12. 1930 .— Title Companies issued to Swdftzdl 
Company their preliminary report showing title jto be 
good, according to the records, in Eugene A. Smith, 
Inc., subject to the Casey trust of $190,000, a second 
trust of $50,000 and a third trust of $50,000. Thijs re¬ 
port was delivered by Rheem to Boss & Phelps (R. 
55-56, 78-80). * | 

July 17, 1930. —The title report was sent by Bqss & 
Phelps to the Hancock Company with additional in¬ 
formation concerning the property and a form of'pro¬ 
posed note and deed of trust (R. 56, 91, 96-97). j 
July 21, 1930. —Property was inspected by a repre¬ 
sentative of the Home Office of the Hancock Company 
(R. 91). j 

July 22, 1930. —Hancock Company sent Bosjs & 
Phelps a check for $125,000 to close the loan to Eugene 
A. Smith, Inc., upon compliance with certain require¬ 
ments, namely, that the Company should receive 
promptly (a) the note for $125,000, (b) executed and 


i 

i 
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recorded deed of trust, (c) policies of insurance and 
(d) a certificate of a title company warranting that 
the title was vested in the borrower “subject only to 
the lien of our mortgage” and zoning ordinances, etc. 
(R. 97-98). 

July 23, 1930 .— Boss & Phelps sent to the Title Com¬ 
panies the form of note and deed of trust to be exe¬ 
cuted by Eugene A. Smith, Inc., with a letter stating 

that thev were to be furnished with a warranty that 

• 

the loan was a first lien and that the note was to be 
endorsed personally by Eugene A. Smith and Ernest 
L. Smith (R. 56). * 

August l, 1930. —Swartzell Company, by Rheem. 
vice president, wrote to the Title Companies that pay¬ 
ment of the balance of the existing first mortgage 
amounting to $165,000 “will be accepted by us and a 
release delivered” upon the Hancock Company mak¬ 
ing a new first trust loan of $125,000, the property then 
to be deeded to Herman Cutler, who would execute a 
second trust of $40,000 and 

“TTV will accept in payment of our first trust 
loan and deliver to you a release, the proceeds of 
the above loan of $125,000, the $40,000 second 
trust note, and an unsecured note of Eugene A. 
Smith, Incorporated, endorsed by Eugene A. 
Smith personally to cover the interest due us from 
May 7th to the date of settlement” (R. 57-58). 

August 5, 1930. —Eugene A. Smith, Inc., executed a 
deed of trust conveying the property to Fred P. Hay¬ 
ward and H. Glenn Phelps, Trustees, to secure its note 
for $125,000 payable to the Hancock Company. This 
deed of trust was recorded by the Title Companies on 
August 7, 1930 (R. 58). 
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August 5, 1930. —Eugene A. Smith, Inc., conveyed 
the property to Herman Cutler, who executed a isecond 
deed of trust to secure his note for $40,000 payable to 
(diaries W. Handy, an employee of the Swartzel) Com¬ 
pany, and (hitler then reconveyed the property to 
Eugene A. Smith, Inc. (R. 58-59). 

August 0, 1930 .— Title Companies requested qf and 
received from Boss & Phelps the latter’s cheqk for 
$122,756.65 representing the balance of $125,000 re¬ 
ceived by them from the Hancock Company, aftbr de¬ 
ducting their commission and other charges (1^. 59). 

August 8, 1930. —In exchange for a release qf the 
Casey trust sent by Swartzell Company to the Title 
Companies, the Title Companies sent to the Swartzell 
Company their check for $118,451.80 covering net pro¬ 
ceeds of the new loan, with a settlement statement 
showing the deductions made for taxes and other 
charges, together with the Cutler note for $40,000. 
Rheem had informed the Title Companies that he had 
or would procure the unsecured note of Eugene A. 
Smith, Inc., covering interest, mentioned in Swartzell 
Company’s letter of August 1, 1930 (R. 59). 

September 27, 1930 .— Eugene A. Smith, Inc., gave 
Swartzell Company its unsecured note for $8,295.70 
covering interest due on the Casey notes to August 5, 
1930, taxes, half of the commission and conveyancing 
charges (R. 60). 


i 

i 
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Thus the amount of the outstanding Casey 


notes . $165,000.00 

plus interest from May 7 to August 5, 1930 2,685.00 


$167,685.00 

was exactly covered by the following amounts received 
by Swartzell Company for the owners of the outstand¬ 
ing Casey notes: 


Hancock Company’s check . $125,000.00 

Less Boss & Phelps’ commission, etc. 2,243.35 


Boss & Phelps’ check to Title Companies . $122,756.65 
Less taxes, etc. 4,304.85 


Title Companies check to Swartzell Com¬ 
pany .... $118,451.80 

Cutler Note . 40,000.00 

Unsecured note of Eugene A. Smith, Inc. 8,295.70 

Half of $1875 commission assumed by 
Swartzell Company . 937.50 


$167,685.00 
(R. 66-67). 

August 11. 1930 .— Title Companies recorded the re¬ 
lease executed on August 8, 1930, by Swartzell and 
Rheem, the Trustees named in the Casey deed of trust 
dated November 7, 1925 (B. 60). A photostatic copy 
of the release will be found in the record, reciting* that 
the property had been “fully released and discharged 
from the effect and operation of the said Deed of 

Trust, THE DEBT SECURED THEREBY HAYING BEEN PAID AND 

satisfied”. As in the case of Simpson v. Stern. 63 
App. D. C. 161, immediately following the words just 
quoted, a line was drawn through the typewritten 
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words ‘‘as evidenced by the exhibition to the said 
Trustees, of the promissory notes secured thereby, 
marked ‘Paid’ ” (R. 82-83). The form of this release 
was prepared by the Title Companies and sent by them 
to Rlieem for execution (R. 59), but the record is jsilent 
as to the time when or bv whom these words were thus 
stricken out as Swartzell and the Notary, before whom 
the release was executed, died prior to the trial (R. 
50, 59), and Rheem was not available as a witness. 

On August 8th and 11th, 1930, Swartzell Company 
itself owned $600 face value of the Casey notes; and 
held $28,650 for collection for customers, including 
$5,150 of the $27,400 owned by appellants (R. i 62). 
Some time after release of the Casey trust, Swartzell 

* i 

Company turned over $72,150 in cash and notes to 
holders of Casey notes, but of the $165,000 outstand¬ 
ing, owners of $92,850, including appellants’ $27j400, 
did not receive payment otherwise than by the trans¬ 
actions above set forth (R. 61, 65). On November 6, 
1930, Swartzell Company paid to the holders of but- 
standing Casey notes, including appellants, the semi¬ 
annual instalment of interest then due thereon (R. (55). 

Swartzell Company kept secret the names of cus¬ 
tomers to whom it sold the Casey notes and neither the 


Hancock Company, Boss & Phelps nor the Title Com¬ 
panies had any means of ascertaining who owned or 
held such notes (R. 65). j 

Neither Boss & Phelps nor the Hancock Company 
ever saw the release of the Casey trust until after the 
Swartzell Company was adjudicated bankrupt on Jan¬ 
uary 26, 1931 (R. 92). 1 

August 15, 1930. —Title Companies issued their cer¬ 
tificate and warranty to the Hancock Company that tjlie 
new deed of trust from Eugene A. Smith, Inc., to Hhy- 


i 

i 


1 
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ward and Phelps, Trustees, to secure the note for 
$125,000 held by the Hancock Company, was a first lien 
oil the property (R. 60, 85-87). 

Upon consideration of all of the evidence, after find¬ 
ing the foregoing facts, the Trial Judge further found 
as a fact: 

“33.! In taking the foregoing actions, Hancock 
Company and Boss & Phelps were taking every 
reasonable precaution that could have been ex¬ 
pected of a prudent person or corporation before 
advancing the money to Eugene A. Smith Co., 
Inc.: they had no knowledge of anv irregularitv 
in the release executed by Swartzell & Rheem, 
Trustees, or any irregularity in the transactions 
between Swartzell Company and Eugene A. 
Smith,' Inc*., or between Swartzell Company and 
the noteholders; thev committed no fraud and 
were guilty of no negligence, and, in making the 
loan, they relied upon the title as it appeared of 
record.” (R. 92) 

September 4, 1930 .—Julius I. Peyser acquired the 
$40,000 Cutler second trust note from Swartzell Com¬ 
pany, without knowing the circumstances surrounding 
the release of the Casey trust and in doing so, he re¬ 
lied upon the record title (R. 64, 92). 

Conclusions of Law. 

Condensing the conclusions of law, the lower Court 
held that: 

The Casey notes were payable at the office of and to 
Swartzell Company, which was agent of the notehold¬ 
ers; 

Swartzell and Rheem, as trustees, were authorized 
to execute and deliver a release and their determination 
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that the conditions of the deed of trust relative, to the 
release had been performed, was conclusive, in the ab¬ 
sence of notice to the contrary to persons dealing with 
the Trustees; | 

i 

There were no circumstances to put Hancock Com¬ 
pany, Boss & Phelps, the Title Companies or Peyser 
on inquiry or notice that Swartzell and Rheem hjad re¬ 
leased or were about to release the Casev trust with- 

* i 

out requiring compliance with its terms, or in fraud of 
the rights of the noteholders; 

The Hancock Company and Peyser were bona fide 
holders for value, without notice, of the $125,000 and 
$10,000 notes, respectively, secured by the firsfc and 
second deeds of trust dated August 5, 1930 (R. 9J2-91). 

I 


Final Decree. i 

i 

i 

On May 19, 1937, the lower Court entered a finhl de¬ 
cree dismissing the bill as to all defendants, but with¬ 
out prejudice as to any cause of action which plaintiffs 
might have at law against Rose G. Casey (R. 102). 


ARGUMENT. 

Hancock Company’s Position. 

The Hancock Company, appellee, contends: j 

1. As the Casev notes were about to mature, Swartz- 
ell Company, acting through Rheem, as agent fot the 
holders of the notes and as agent for Eugene A. Sijnith, 
Inc., took the initiative in applying to the Haficock 
Company, through Boss & Phelps, for a loaiji of 
$125,000 to Eugene A. Smith, Inc., to be secured )}y a 
first deed of trust on the Farraday Apartments, j 


2. The Hancock Company agreed to make and did 
make such a loan, but was not a party to the release 

I 

I 










12 


transaction; did not “make the record,” as claimed 
by appellants; did not undertake to pay the Casey 
notes, and was under no obligation to see that they 
were paid. 

3. The obligation to pay the Casey notes rested pri¬ 
marily upon Rose G. Casey, next upon Eugene A. 
Smith, Inc., and finally the duty to see that thev were 
paid before the trust was released, rested upon Swartz- 
ell and Rheem, Trustees. 

4. The Hancock Company learned from Eugene A. 
Smith's application that there was a first trust of 
$170,000 (or $165,000) which had to be satisfied before 
Eugene A. Smith, Inc., was in a position to give a first 
trust, and knew that the proposed loan of $125,000 was 
not sufficient for that purpose; that Eugene A. Smith, 
Inc., had to find an additional $45,000 (or $40,000), but 
Hancock Company did not know and was under no bo- 
ligation to inquire as to the source from which such 
balance was to be obtained. The report of the Title 
Companies disclosed the existence of second and third 
trusts of $50,000, which had to be satisfied, but Han¬ 
cock Company had nothing to do with payment of 
those loans or with the release of those trusts. 

5. The Hancock Company, through Boss & Phelps, 
sent the $125,000, less certain charges, to the Title 
Companiesi (which had been selected by Rheem) in 
escrow to be disbursed to or on the order of Eugene 
A. Smith, Inc., when and not before Eugene A. Smith, 
Inc., furnished a first lien on the property. 

6. Even the Title Companies did not undertake and 
were under no obligation to settle the Casev loan; 
their settlement statement only settled the loan of 

mJ 

$125,000 to Eugene A. Smith, Inc. 
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7. Neither the Hancock Company nor Boss & Phelps 

ever saw the release of the Casey trust until long after 
the transaction was closed, and the Title Companies, 
in the absence of notice to the contrary and especially 
in view of the long course of dealing with Sjwartzell 
Company, were justified in relying upon the statement 
made by Swartzell and Rheem, Trustees, in thbir duly 
executed release, that the debt represented by the 
Casey notes had been “paid and satisfied.” There 
was nothing in the deed of trust requiring, and no 
proof of any custom or rule requiring physical ex¬ 
hibition of notes marked “paid” before the Trustees 
could release. Where notes have been lost, destroyed 
or sent abroad, the Trustees may and often do, release, 
without requiring production of the notes, if they are 
satisfied that provision for payment of the debt has 
been made. j 

! 

8. The full amount due the owners of Casey notes 
was paid to their agent, Swartzell Company. 

9. As the Hancock Company, and its agents, Boss 

& Phelps, were not guilty of any fraud or negjiect of 
duty, the Hancock Company was entitled to rely upon 
the record, as made by appellants and their agents, 
and is now entitled to the protection of its first; trust 
lien. | 

i 

i 

10. The remedy of the owners of the Casev notes is 
and was not against the Hancock Company, but against 
Swartzell and Rheem, Trustees, and the Swartzell 
Company, whose fraudulent action caused the loss. 

11. Assuming that appellants were as innocent as 
the Hancock Company, the loss must fall upon hppel- 
lants, who put it in the power of Swartzell and Rheem, 

i 

i 

i 

i 

j 

i 
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Trustees, to release the trust without seeing that pay¬ 
ment was made directly to appellants. 

12. The lower Court’s conclusions of law were fully 
supported by the findings of fact, which this Court, es¬ 
pecially in the absence of a statement of evidence, will 
accept as correct, but even if some of those conclusions 
were wrong, the lower Court’s action in dismissing the 
bill of complaint was right and its decree should be 
affirmed. 

Comparison of This Case With Simpson v. Stern, 63 

App. D. C. 161. 

The methods adopted by the Swartzell Company in 
refinancing loans on large business properties were 
first brought to the attention of this Court in 

Rhoderick v. Swartzell, 62 App. D. C. 180. 

In that case, it was held that the Insurance Company 
making the new loan could rely on a release obtained 

o v 

under circumstances somewhat similar to those in¬ 
volved in the present case and many of the views ex¬ 
pressed by this Court in the Rhoderick Case apply to 
the present situation. The transaction involved in the 
Rhoderick Case was further discussed in the opinion 
recentlv delivered in 

Colby, Ad mm r. v. Riggs National Bank, 92 Fed. 

(2d) 183. 

However, even more directly in point are the prin¬ 
ciples announced by this Court in 

Simpson v. Stern, 63 App. D. C. 161, 

and the companion case of 

Stern v. Simpson, 88 Fed. (2d) 974. 
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Counsel for appellants, who appeared as counsel for 
appellants in Simpson v. Stern, boldly challenge this 
Court’s opinion in that case as “dicta” (Appellant’s 
Brief, p. 47), and as “erroneous” (Appellant ’4 Brief, 
p. 53). While not unmindful that at least part of their 
argument in the present case is “contrary” to the 
holding of this Court in Simpson v. Stern (Appellant’s 
Brief, p. 50), they attempt to make a distinction be¬ 
tween the facts involved in the two cases. j 

It is true that the deed of trust in the present case 
does not contain the provision that appeared jin the 
Stern deed of trust specifically stating that payment 
at the office of the Swartzell Company should consti¬ 
tute payment of the notes, but the circumstances sur¬ 
rounding the release of the Casey deed of trus^; were 
practically identical with those surrounding the re¬ 
lease of the Stern deed of trust, or they were! more 
favorable to the Hancock Company than the facts re¬ 
lating to the release upon which the New Yorl| Life 
Insurance Company relied in Simpson v. Stern. ] 

A large part of the stipulation incorporated in the 
findings of fact in the present case (R. 88) was actually 
copied from the findings of fact in Simpson v. Stern, 
with unimportant changes in names and amounts. 

Thus, the provision in the Casey notes “Payable at 
the office of Swartzell, Rheem & Hensev Co., Washing- 
ton, D. C.” (R. 55), was identical with the phrase 

used in the Stern notes (page 111 of the record in 
Simpson v. Stern, Nos. 6030-33 in this Court). 1 
Referring to the phrase in the deed of trust gbove 
mentioned, counsel for appellants made the following 
concession on page 23 of their brief in Simpson v. 
Stern: j 

“But we conceded below and now concede that 
this provision in the deed of trust was to be read 


1 
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in the light of the circumstances under which the 
phrase is there used, and so read it is the equiva¬ 
lent of \‘to’ Swartzell, Rhoem and Hensey Com¬ 
pany. The circumstances which justify this con¬ 
struction are that the notes secured bv the deed 
of trust were to be and were sold by Swartzell, 
Rheem and Hensey Company to its customers and 
the noteholders might well be and were numerous 
and widelv scattered. The obvious intent of the 
provision would be defeated, therefore, if the 
phrase ‘payment at’ were given its normal and 
strict construction. The intent of this clause au¬ 
thorizing a full pay payment at the office of 
Swartzell, Rheem and Hensey Company was to 
authorize Swartzell, Rheem and Hensey Company 
to receive as agent for all the noteholders a full 
payment tendered to it.” 

This reasoning of counsel for appellants is now 
adopted by counsel for appellees in the present case, 
that is, the Casey noteholders knew, just as the Stern 
noteholders knew, that many of the notes were to be 
and were sold by the Swartzell Company to its custo¬ 
mers who were “numerous and widely scattered:” 

* 7 

“the obvious intent of the provision would be de¬ 
feated, therefore, if the phrase ‘payment at’ were 
given its normal and strict construction;” the intent 
of the clause authorizing payment at the office of 
Swartzell Company was “to authorize Swartzell, 
Rheem and Hensey Company to receive as agent for 
all the noteholders a full payment tendered to it.” 

The same reasoning was adopted by this Court in 
Simpson v. Stern, 63 App. D. C. 161, 163, where it was 
said: 


“In our opinion, the transaction in question re¬ 
sulted in a payment of the notes issued by Stern 
to the Swartzell Company and secured by the 
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original first deed of trust, and this conclusion, 
of course, denies the contention of the appellants, 
it is conceded by appellants that the provisions in 
the Stern notes and deed of trust, to the effect that 
payment thereof might be made at the bffice of 
Swartzell, Rlieem, & Hensey Company, signified 
that payment of the mortgage notes might be made 
to that company as agent for the noteholders. 
This conclusion is sustained by tlic circumstances 
surrounding the transaction. The notes were out¬ 
standing in the hands of various persons resid- 
ing in this countrv and abroad whose identlitv and 
location were known only to the Swartzell Com¬ 
pany. It would have been an impossible task for 
Stern or his successor in title to make payment di¬ 
rectly to such noteholders. Accordingly, the 
Swartzell Company was designated in th^ notes 
and deed of trust as agent for the noteholders, 
with authority to receive payment of the debt for 
them. It follows that, if the Stern note^ were 
paid to the Swartzell Company, such payment 
would constitute a satisfaction of the debt as fully 
as if the payment had been made to the noteholders 
themselves. It is conceded that, if the exact sum 
of the notes, to wit, $375,000 and interest, had 
been paid by Abner Drury Company to the Stvartz- 
ell Company, and the cancellation of the dbed of 
trust securing the notes had then been made by 
the trustees, no question could have arisen re¬ 
garding the cancellation. The only question, 
therefore, is whether the payment which actually 
was made to the Swartzell Company was in ef¬ 
fect a payment of $375,000. We think it was. ’ ’ 

I 

. i 

In the companion case of Stern v. Simpson, 88i Fed. 

(2d) 974, 975, this Court further said: j 

“In each of the notes held by the appellep the 
debtor reserved the privilege of paying the botes 
at any time before maturity, and the provision in 


i 

i 

i 

I 
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the notes that that payment might be made at the 
office of Swartzell, Rlieem & Hensey (Company is 
equivalent to a statement that payment could be 
made to that Company in accordance with the 
terms of the note (italics supplied) 


It will be observed that the above decisions empha¬ 
size the provision in the notes, which is identical with 
the phrase in the notes here involved, rather than the 
provision in the Stern deed of trust, which differs from 
the Casey deed of trust in that one respect. 

In Simpson v. Stern, Abrams, an employee of Ran¬ 
dall H. Hagner & Company, agent for New York Life 
Insurance Company, took the initiative in soliciting the 
making of the new loan, suggested the method of re¬ 
financing and communicated directlv with the bor- 
rower, Abneir-Drury Company, in regard thereto (p. 
119 of Record in Stern Case). Hagner Company se¬ 
lected the Title Companies and the New York Life 
made the Title Companies its agents (p. 125, 140, of 
Record in Stern Case). 

In the present case, Rlieem, as agent for the bor¬ 
rower, Eugene A. Smith, Inc., and as an officer of the 
Swartzell Company, on behalf of the noteholders, took 
the initiative in applying for the new loan (R. 88); se¬ 
lected the Title Companies, ordered and obtained a 
preliminary report on the title and delivered such re¬ 
port to Boss & Phelps in connection with Smith’s ap¬ 
plication for the loan (R. 55-56). 

In Simpson v. Stern , counsel for appellants strenu¬ 
ously argued that the payments made to the Swartz¬ 
ell Company, treating the second trust note as cash, 
were substantially less than the amounts due to the 
owners of the Stern notes (p. 25 of appellants’ brief in 
Stern Case). In the present case, the amounts paid to 
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Swartzell Company, treating- the second trust note and 
the borrower’s unsecured note as cash, aggregated 
$167,685.00, the exact total then due the owners’!of out¬ 
standing Casey notes (R. 66-67). Counsel for appel¬ 
lants apparently claim on page 7 of their brief jhat an 
additional $1,787.50 was due as “two months’ prepay¬ 
ment interest,” and claim on page 50 of their brief 
that there was a deficiency of $2,725.00, but this re¬ 
financing operation took place when these fivk year 
notes would have matured within three months, so 
that the noteholders, whose agent was seeking the new 
loan, were scarcely in a position to claim a “prepay¬ 
ment bonus.” Furthermore, all of the appellants, as 
owners of outstanding Casey notes, later received full 
payment of interest up to maturity, November 7, 1930, 
(R. 65). * | 

In so far as there were slight differences in the cir¬ 
cumstances of the two transactions, therefore, the 
Hancock Company is in a much stronger position in 
the present case than the position of the New York 
Life in Simpson v. Stern . The more important, essen¬ 
tial facts involved in the two cases were identical and 
in the present case the lower Court was right in fol¬ 
lowing the ruling of this Court in Simpson v. Stern, 
63 App. D. C. 161. i 


This Case Distinguished From Conn. Life Ins. Co. v. 
Eldredge, 102 U. S. 545, and Governed by Williams 
v. Jackson, 107 U. S. 478. j 

I 

i 

The case at bar is to be distinguished from Connec¬ 
ticut Life Ins. Co. v. Eldredge, 102 U. S. 545, Upon 
which appellants rely. There Coburn, owner of reajl es¬ 
tate in the District of Columbia, gave a deed of tru$t to 
Ward, Trustee, to secure payment of three notes niade 


i 
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by Coburn. Mayhew, who purchased the property 
subject to the deed of trust, applied to an Insurance 
Company for a new loan thereon. The Insurance 
Company left the matter of investigating the title to 
its agent, Bigelow, who employed the Trustee, Ward, 
to examine and report on the title. The deed of trust 
provided that the property was to be released upon 
full payment of the notes and not otherwise, but Ward, 
as Trustee, executed a release, although he knew that 
the note had not been paid and the Insurance Com¬ 
pany’s agent, Bigelow, “in the course of his inquiries 
as to the condition of the property, became fully ac¬ 
quainted with the existence of the deeds of trust and 
learned that the vote, s secured were not paid.'' The 
following quotation from the opinion shows that the 
decision was based upon the fact that the Insurance 
Company’s agent, Bigelow, knew tit at the notes had 
not been paid when the release was improperly exe¬ 
cuted bv the Trustee: 

* 

“The fact of their non-payment being known to 
Bigelow, the agent of the insurance company, 
knowledge of it must be imputed to the company, 
his principal; and both must be charged with 
knowledge of the law and the consequent inability 
of the trustee, at the time, to release the property. 

“To prevent misapprehension, it is proper to 
state that we do not wish to intimate any opinion 
upon the general question, whether a purchaser of 
property may not rely upon a release of a previ¬ 
ous mortgage or trust-deed found upon the official 
record of the district where the property is situ¬ 
ated, without further inquiry, where he has no 
knowledge of the non-payment of the Indebtedness 
secured; but what we hold is, that where a pur¬ 
chaser (and a mortgagee or trustee of a trust- 
deed stands in the same position), at the time of 
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taking a deed, has information that a prioY mort¬ 
gagee or trustee of a prior deed has released the 
property from the mortgage or trust, without pay¬ 
ment of the notes or their surrender, or express 
authority from the holder of them, he will thke the 
property subject to any equitable right jof the 
holder of the notes, to secure the paymient of 
which the mortgage or trust-deed was executed.” 
(italics supplied) 1 

Conn. Life Ins. Co. v. Eldredge, 102 U. $. 545, 
547. | 

i 

In the present case, as in Simpson v. Stern, thejCourt 
found as a fact that the Swartzell Company kept se¬ 
cret the names of its customers and neither the' Han- 

l 

cock Company, Boss <fc Phelps nor the Title Companies 
had any means of ascertaining who owned the jnotes 
(R. 65). At that time, the Swartzell Company bore a 
high reputation for integrity and financial strength 
(R. 51), so that the Title Companies had no reason to 
suspect that Swartzell and Rlieem, Trustees, \Vould 
execute a release without making provision for pay¬ 
ment of the notes. Rlieem\s letter of August 1, ,1930, 
indicated to the Title Companies that provision) was 
being made by Swartzell Company for full payment 
of the notes (R. 57-58). There was no proof that the 
Hancock Company, or Boss & Phelps, or any one who 
could be considered an agent of the Hancock Company, 
knew that the notes had not been paid when thO re¬ 
lease was executed. From the evidence, the lower 
Court found as a fact: | 

I 

“33. In taking the foregoing actions, Hanpock 
Company and Boss & Phelps were taking every 
reasonable precaution that could have been ex¬ 
pected of a prudent person or corporation before 
advancing the money to Eugene A. Smith Co., 

I 

| 

I 

i 

i 

l 


i 

i 
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Inc.; they had no knowledge of any irregularity 
in the release executed by Swart sell <& Rlieem, 
Trustees, or any irregularity in the transactions 
between Swartzell Company and Eugene A. 
Smith, Inc., or between Swartzell Company and 
the noteholders; they committed no fraud and 
were guilty of no negligence, and, in making the 
loan, they relied upon the title as it appeared of 
record (R. 92.) 

It is quite evident, therefore, that the present case 
is to be distinguished from the Eldredge Case and falls 
within the rule announced in Williams v. Jackson , 107 
IT. S. 478, where Sweet and wife, owners of real estate 
in the District of Columbia, conveyed the property by 
deed to Charles T. Davis and William Stickney, Trus¬ 
tees, to secure payment of Sweet’s four notes aggre¬ 
gating $8,000. The notes were endorsed and trans¬ 
ferred by the payee, Augustus Davis, and by Charles 
T. Davis, before maturity, to Jackson. Thereafter, 
Davis and Stickney, Trustees, Augustus Davis joining 
therein, executed a release in favor of Mrs. Sweet, 
the release reciting that the notes had been paid . 

Sweet and wife then employed Charles T. Davis to 
secure a new loan for a longer term from Williams, to 
whom Sweet and his wife gave their note for $5000 
and, to secure payment, executed a deed of trust con¬ 
veying the same property to Charles T. Davis and 
Robert K. Elliott, Trustees. Upon default in payment 
of the note held by Williams, Davis and Elliott, Trus¬ 
tees, sold the property at auction. 

Jackson then filed a bill in equity to set aside the re¬ 
lease bv Davis and Sticknev, Trustees, and all subse- 
quent conveyances. In refusing to grant the relief 
prayed, the Supreme Court used the following lan- 
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guage, which applies, phrase by phrase, to the present 
case: 


“The first deed of trust from Sweet and wife 
did not give the trustees merely a power tp release 
the land on payment of the notes secured thereby, 
and to sell on default of payment; but it vested 
the legal title in them. A release of the land be¬ 
fore payment of the notes would be a breach of 
their trust, and would be unavailing in Equity to 
any one who had knowledge of that breach. In¬ 


surance Company v. Eldredge, 102 U. S. 5(15. But 
it would pass the legal title. Taylor v. King, 6 
Munf. (Va.) 358; Den v. Troutman, 7 Ired. (N. C.) 
L. 155. The legal title in the land, being in the 


trustees under the first deed of trust, passed by 
their deed of release to Mrs. Sweet, and f|rom her 
by the second deed of trust to the trustees for 
Williams. ! 


* # # * * * Of | * * 

“The record not showing that any person other 
than Augustus Davis had any interest in the notes, 
or in the land as security for their payment, an 
innocent subsequent purchaser or incumbrancer 
had the right to assume that the trustees,! in exe¬ 
cuting the release, had acted in accordance with 
their duty. 

“Williams is admitted to have had no actual 
knowledge that the notes secured by the first trust 
deed were held by the plaintiffs, or that they were 
unpaid. The knowledge of those facts by Charles 
T. Davis, through whom Williams made the loan, 
does not bind him, because upon the evidence 
Charles T. Davis appears not to have been his 
agent, but the agent of Sweet and wife. 

“Williams took every reasonable precaution 
that could have been expected of a prudent man, 
before advancing his money to Charles T. Davis 
for Sweet and wife. He declined to lepd his 
money, until after lie had been furnished with a 
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conveyancer’s abstract of title, showing that the 
deed of release from the trustees under the first 
deed of trust and from the original holder of the 
notes secured thereby, as well as the second deed 
of trust to secure the repayment of the money lent 
by Williams, had been recorded, and that the land 
was not jsubject to any incumbrance prior to the 
second deed of trust. 

“It was suggested in argument that as the first 
deed of trust showed that the notes secured thereby 
were negotiable and were not yet payable, and that 
the land was not intended to be released from this 
trust until all the notes were paid, Williams was 
negligent in not making further inquiry into the 
fact whether they were still unpaid. But of whom 
should he have made inquiry? The trustees under 
the first deed and the original holder of the notes 
secured thereby having expressly asserted under 
their own hands and seals that the notes had been 
paid, and Sweet and wife having apparently con¬ 
curred in the assertion by accepting the deed of 
release and putting it on record, he certainly was 
not bound to inquire of any of them as to the truth 
of that fact; and there was no other person to 
whom he could apply for information, for he did 
not know that the notes had ever been negotiated, 
and he had no reason to suppose that they had not 
been cancelled and destroved. 

“To charge Williams with constructive notice of 
the fact that the notes had not been paid, in the 
absence of anv proof of knowledge, fraud, or gross 
or wilful negligence, on his part, would be incon¬ 
sistent with the purpose of the registry laws, with 
the settled principles of equity, and with the con¬ 
venient transaction of business. (Citing cases.) 

“The equity of Williams being at least equal 
with that of the plaintiffs, the legal title held for 
Williams must prevail, and he is entitled to prior¬ 
ity.” (Italics supplied) 

Williams v. Jackson , 107 V. S. 478, 482-484. 



Paraphrasing some of the above language, jthe first 

deed of trust from Casey to Swartzcll and Rheem, 
^ * 

Trustees, did not give the Trustees merely a flower to 
release the land on payment of the notes, but it vested 
the legal title in them. The legal title passed by the 
deed of release to Eugene A. Smith, Inc., add from 
Smith, Inc*., by the new deed of trust to Hayward and 
Phelps, Trustees. 

Hancock Company had no knowledge, or any reason 
to suspect, that the notes secured by the Casey deed 
of trust were unpaid when the new deed of trust was 
executed (R. 65, 92). j 

In the opinion just quoted, the Court said; “Wil¬ 
liams took every reasonable precaution that could have 
been expected of a prudent man, before advancing his 
money to Charles T. Davis for Sweet and his j wife.” 
In the present case the lower Court found as la fact : 
“In taking the foregoing actions, Hancock Company 
and Boss & Phelps were taking every reasonable pre¬ 
caution that could have been expected of a prudent 
person or corporation before advancing the money to 
Eugene A. Smith, Inc.” (R. 92.) The language ijs prac- 
ticallv identical. j 

* . . i 

In the present case, as in Williams v. Jackson, the 
trustees expressly asserted in the release that the debt 
or notes had been paid and the maker of the new loan 
was under no obligation to ask the trustees whether 
they were telling the truth in making that statement. 
Having no means of ascertaining even the names! of the 
owners of the Casey notes (R. 65), the Hancock Com¬ 
pany was obliged to rely upon the record in which 
Swartzell and Rheem certified that the Casey debt had 
been paid. 
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The lower Court found as a fact that Hancock Com¬ 
pany and Boss & Phelps committed no fraud and were 
guilty of no negligence (R. 92). The Hancock Com¬ 
pany, being | wholly innocent, even if appellants and 
the other noteholders, were also innocent, the appel¬ 
lants and the other noteholders must suffer the loss 
because they put it in the power of Swartzell and 
Rheem and the Swartzell Company to commit the fraud 
which caused the loss. 

Thus, in u similar situation in which the Swartzell 
Company was involved, this Court held: 


‘‘We are brought face to face with a rule which 


a court of equity always applies, viz., where con¬ 
fronted by the problem which of two innocent per¬ 
sons must bear a loss, to impose it on the one who 
made it possible. Here the facts show that plain¬ 
tiffs placed their money with Swartzell Company 
for investment. That company, as their agent, 
chose with their approval the form of investment, 
and when the same matured, apparently with like 
authority, invested again in their behalf. They re¬ 
lied upon the standing and reputation of their 
agent, and placed themselves in its hands. So far 


as the record shows 


, they made no investigation of 


their own to determine either the nature of their 


securitv or the contract under which it was held. 


Their confidence in Swartzell Company was com¬ 
plete. It was their agent to receive their money. 
When this transaction was completed, the money 
paid their agent and the release recorded, they 
continued to receive their interest for more than a 


year and up to the time Swartzell Company be¬ 
came bankrupt. That their confidence was im¬ 
posed on is their own misfortune. They consti¬ 
tuted Swartzell Company agent to collect their 
money, and on payment to it authorized release of 
the trust. Thev remained silent long after the 
transfers were completed and when at least con- 






I 

i 

i 



structively they had notice that the security of 
their debt had been released. As between the two, 
therefore, the degree of negligence is j prepon¬ 
derantly against plaintiffs. All that the record 
shows as to investment company is that lit knew 
that the record title holders of the land were the 
nominees of the Swartzell Company and therefore 
answerable to them. In all else they were jvigilant 
in seeing that a sufficient special fund was created 
and earmarked with the claim of the noteholders. 
This is certainly not enough in our opinioii to jus¬ 
tify us in saying that as between these Wo inno¬ 
cent parties the investment company shoulij be the 
one to suffer, for it was the plaintiffs and those in 
like situation with them whose confidence ^ind re¬ 
liance gave the wrongdoer the means whereby the 
wrong was done.” j 


Rhoderick v. Sicartzrll , G2 App. D. C. 180, 186- 
187. • ! 


Reply to Appellants’ Brief. 


Counsel for appellants have copied in their biiief the 
assignment of nineteen alleged errors, but have 
grouped the points upon which they rely under six 
headings. These appellees will, therefore, reply to 
those six main propositions rather than treat each of 
the nineteen alleged errors separately. 


I 

i 


1 

I 


i 
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I. Reply to Appellants’ Contention That Neither Swart- 
zell Company Nor Rheem had Authority to Accept 
Payment on Behalf of Noteholders, Who Retained 
Possession of Their Notes: 

(a) that provision in the notes making them pay¬ 
able AT the Office of Swartzell Company, did 
not make them payable TO Swartzell Com¬ 
pany nor make that Company agent of the 
noteholders to receive payment; 

(b) that purported payment of a negotiable secur¬ 
ity to one not in possession of the security is 
at the risk of the payor. 

It seems appropriate to consolidate the reply to ap¬ 
pellants’ subdivisions (a) and (b) of their Point I. 

Whether or not Swartzell Company had authority to 
accept payment of the Casey notes on behalf of the 
noteholders is not the vital issue in this case. The ques¬ 
tion is not whether there was a valid payment as be¬ 
tween the parties, that is, as between the maker of the 
notes (or her successor as obligor), and the owners of 
the notes. The real issue is: Was a third party, Han¬ 
cock Company, under the circumstances of this case, 
in the absence of notice to the contrary, justified in 
relying upon the record which contained the solemn 
declaration made in the release by Swartzell and 
Rheem, Trustees, that the debt represented by the 
notes had been paid and satisfied? For the reasons 
above stated, the answer to this question must be in 
the affirmative. 

Whether or not there was payment as between the 
parties is not of controlling importance, but, in view 
of the high standing of the Swartzell Company at that 
time, its course of dealing and its claiming authority 
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to receive payment without any of the noteholders ob¬ 
jecting thereto and, in fact, with the noteholders mak¬ 
ing a practice of ratifying Swartzell Company’s ac¬ 
ceptance of payment of their notes and of authorizing 
reinvestment of the proceeds of such collections, it 
seems clear that there was a valid “payment” even as 
between the parties. i 

As above shown, the provision in the Casey notes 
“Payable AT the office of Swartzell, Rlieem & Hensev 
Company” was identical with the phrase used in the 
Stern notes involved in Simpson v. Stern , and, while 
the Stern deed of trust contained a provision, pot ap¬ 
pearing in the Casey trust, specifically stating that 
payment at the office of the Swartzell Company should 
constitute payment of the notes, it was emphasized in 
both Simpson v. Stern, 63 App. I). C. 161, and Stern v. 
Simpson, 88 Fed. (2d) 974, that the circumstances sur¬ 
rounding the payment, rendered the phrase in thy notes 
“payable at” equivalent to “payable to” the Swprtzell 
Company. The reasoning, upon which those decisions 
were based, applies with equal force to the present 
situation. As above shown, the circumstance's sur¬ 
rounding the payment were the same, or in mahy re¬ 
spects more favorable to the Insurance Company in 
the present case than in Simpson v. Stern. 

In none of the cases cited by appellants in support 
of their first proposition, (1, a and b) was thpre a 
course of dealing even remotely similar to tliftt in¬ 
volved in the present case. Appellants’ quotation;from 
2 C. J. S. Agency, Sec. 107, p. 1280, that the “debtor 
must inquire to ascertain whether the person \yhose 
place of business is designated as the place of pay¬ 
ment is authorized to receive it” does not apply to the 
Hancock Company, which was not the debtor and was 


i 

i 
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not under any obligation to pay the notes. In the 
present case the debtor, Eugene A. Smith, Inc., which 
succeeded Rose G. Casey, knew that the noteholders, 
through a long course of dealing, had authorized 
Swartzell Company, as their agent, to accept payment 
of the notes, it being alleged in the answer of Eugene 
A. Smith, Inc., that the holders of the notes “consti¬ 
tuted and appointed said Swartzell, Rlieem & Hensey 
Company their agent for the purpose of receiving pay¬ 
ment thereon and directing a release of the property 
bound thereby” (R. 30). This allegation is not con¬ 
tradicted bv anything contained in the findings of fact. 


(c) Reply to appellants’ contention that Trustees under 
a deed of trust derive their authority from the 
trust instrument, and neither they nor their rep¬ 
resentatives, merely because they are trustees, 
have any authority to receive payment of the debt 
secured. 

Appellants’ Point I (c), appears to be sound as an 
abstract legal proposition, but it has little, if anything, 
to do with the issue in this case. 

It is true that trustees under a deed of trust derive 
their authority from the trust instrument and thev, 
merely because thev are trustees, have no authority to 
receive payment of the debt secured. 

In the present case, however, no payment was made 
to Swartzell and Rheem . as Trustees. The settlement 
of the $125,000 loan to Eugene A. Smith, Inc., was 
covered by a statement given by the Title Companies to 
Eugene A. Smith, Inc., and shows that the net proceeds, 
$118,451.80, were sent to “Swartzell, Rheem & Hen¬ 
sey,” not to Swartzell and Rheem, Trustees, (R. 81). 
The check of the Title Companies for that amount was 








payable to the Swartzell Company and given by the 
Title Companies to an employee, Bridgett (who died 
prior to the trial), with instructions to deliver it to 
Swartzell Company (R. 59, 81). There is nothing in 
the findings of fact that any payment was niade to 
Swartzell and Rheem, as Trustees. 

Hancock Company does not claim, therefore, that 
Swartzell and Rheem, as Trustees, had authority to re- 

* i 

ceive or that they did receive any payment. Payment 
was made to the Swartzell Company, as agent of Eu¬ 
gene A. Smith, Inc., the borrower, and, in ideality, 
Smith, Inc., authorized the application of the proceeds 
of the loan towards payment of the notes owned by cus¬ 
tomers of Swartzell Company under the “course of 
dealing” above described and the Swartzell Company 
defrauded the noteholders by misapplying sucll pro¬ 
ceeds. j 

On the other hand, the Trustees not only derived 
their authority from the deed of trust, but they also 
thereby acquired title to the property and when tliOv re¬ 
leased the deed of trust and conveyed the property to 
“Eugene A. Smith, Incorporated, present owner,” 
(R. 82),—an innocent third party, such as the Hancock 
Company, was justified in relying upon the validity of 
the unincumbered title thereby acquired by Eugehe A. 
Smith, Inc. This proposition is fully supported by the 
leading case of Williams v. Jackson, 107 U. S. i 478, 
above quoted. 
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(d) Reply to appellants' contention that there is noth¬ 
ing in the instant deed of trust or in the surround¬ 
ing circumstances which conferred any authority 
upon Swartzell, Rheem and Hensey Company or 
upon Rheem to receive payment on behalf of the 
noteholders who retained possession of their notes. 


The words “or upon Rheem" should be eliminated 
from the above heading because the Hancock Company 
has never claimed that Rheem, as Trustee, had author¬ 
ity to accept or that he did accept payment of the notes, 
or that he had such authority individually, except in so 
far as he was acting for and as vice president of 
Swartzell, Rheem & Hensey Company. 

The Oasev deed or trust does not contain the name 
of 44 Swartzell, Rheem & Hensey Company" (R. 68-78), 
although it was printed on the back thereof (R. 77). 
Literally, therefore, there is nothing in the deed of 
trust itself which conferred any authority upon Swart¬ 
zell, Rheem & Hensey Company to receive payment of 
the debt, but the deed of trust referred to the Casey 
notes (R. 68-69) and the notes stated upon their face 
that they were payable at the office of Swartzell, Rheem 
& Hensey Company. In view of the “surrounding 
circumstances," this provision in the notes did confer 
authority upon the Swartzell Company to receive pay¬ 
ment. 


Again conceding that the Casev deed of trust did not 
contain the clause which appeared in the Stern deed 
of trust quoted on page 24 of appellants’ brief, atten¬ 
tion is again called to the fact that the decision of this 
Court in Simpson v. Stern, 63 App. D. C. 161, did not 
depend upon that clause, but upon the phrase in the 
notes coupled with the surrounding circumstances. 
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Thus in upholding the decision of the lower {Court in 
Simpson v. Stem to the effect that the transaction “re¬ 
sulted in a payment of the notes,” this Court said: 

“This conclusion is sustained by the Icircum- 
stances surrounding the transaction. The notes 
were outstanding in the hands of various persons 
residing in this country and abroad whose identity 
and location were known only to the Swartzell 
Company. It would have been an impossible task 
for Stern or his successor in title to make payment 
directly to such noteholders. Accordingly, the 
Swartzell Company was designated in the notes 
and deed of trust as agent for the noteholders, with 
authority to receive payment of the debt for them. 
It follows that, if the Stern notes were paid to the 
Swartzell Company, such payment would {consti¬ 
tute a satisfaction of the debt as fullv'asj if the 
payment had been made to the noteholders them¬ 
selves.” | 

Simpson v. Stern , 63 App. I). C. 161, 163. 

As above shown, the “surrounding circumstances” 
in the present case were almost identical with thbse in- 

i 

volved in Simpson v. Stern , and, in so far as they dif¬ 
fered, thev were more favorable to the Insurance! Com- 
. . ! 

pany making the new loan than in Simpson v. Stern. 
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II. Reply to Appellants’ Contention That Payment to 
Swartzell Company Being Entirely Ineffective as 
a Payment of the Notes, the Release was Wrong¬ 
ful, and to Appellants’ Contention That Swartzell 
Company Held the Payment Which was Entrusted 
to it as Agent of the Persons Making the Same to 
Use Said Sum in Settling or Attempting to Settle 
with the Noteholders. 

Appellants’ Point II, just as Point I, with its sub¬ 
divisions, leads to the relatively unimportant issue as 
to whether or not the payment to Swartzell Company 
constituted payment of the notes as between the debtor 
and the creditors. For the reasons already stated and 
for the reasons stated by this Court in Simpson v. Stern 
and in Stern v. Simpson, there was a valid payment 
of the notes! in view of the surrounding circumstances. 

But whether or not there was a valid payment as 
between the parties, the Hancock Company was making 
a loan to Eugene A. Smith, Inc., not attempting to pay 
the notes, which it was under no obligation to pay. 
With a large part of that payment, particularly the 
transaction relating to the $40,000 Cutler note which 
formed part of the ‘‘payment,'’ the Hancock Company 
was not remotely connected. 

The report of the Title Companies disclosed that 

the property was encumbered by second and third 

trusts of $50,000 each (H. 79-80) and it was just as 

necessarv to have those trusts released before a new 
* 

first lien could be given by Eugene A. Smith, Inc., but 
tiie Hancock Company did not undertake to pay the 
debts secured by the second and third trusts. In fact, 
the Hancock Company had nothing to do with the 
payment of any of these three debts or with securing 
anv of the three releases. 

9/ 








I 
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The real issue, therefore, is whether the Hancock 
Company was justified in relying upon the j record 
made, not by Hancock Company, but by the Trustees, 
who were authorized to make it, namely, the release in 
which the Trustees certified that the Casey dbbt had 
been paid, the Hancock Company, and its agents hav¬ 
ing no notice or reason to suspect that that statement 
was untrue. 

The case of ('mils v. Jnnerarity , 6 How. 146, cited 
by appellants in support of their Point II, was decided 
in 1848. There Innerarity gave Blount a y r ritten 
power of attorney to accept money on account of and 
in part payment of a mortgage and to give receipts 
and releases to the e a tent of such part payments!. The 
Court then described the action taken bv Blount as 
follows: 

i 

I 

“With this power of attorney, Blount pro¬ 
ceeded to New York, and, instead of receiving 
such sums as the mortgagees might choose to pay 
on account, and giving such receipts or releases 
as he was authorized to give, he assumed to ad¬ 
just and settle with the company the whole bylance 
due on the mortgage, and to act as if he had been 
authorized to arbitrate and decide all the matters 
in variance between the parties, in the controver¬ 
sies then pending in the courts of Florida.”j 
: # # # * # * * j * 

“Both Blount and the appellants well knew 
that Inneraritv had uniformly and tenaciiouslv 
claimed a much larger amount as due on each of 
these items; and they ought to have known,;that, 
even if no more was justly due on them than the 
amounts paid, Blount had no authority to | com¬ 
promise or adjudicate on the justice of Innjerar- 
itv’s claim.” 

» i 

Curtis v. Innerarity , 6 How. 146, 159-160. j 


i 

i 
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Innerarity promptly notified the debtors that Blount 
had “transcended his authority” and the Court held 
that the release given by Blount was not binding on 
Innerarity. The rights of an innocent third party, 
who relied on the record, were not involved. 

Appellants also cite Hoff master v. Black, 78 Ohio St. 
1, 21 L. R. A. (X. S.) 52, 56, as to “the legal result 
of making payment to one who is not authorized to 
receive it,” but in the present case payment was made 
to Swartzell Company, which had authority to receive 
it, in view of the long course of dealing above de¬ 
scribed. 

III. Reply to Appellants’ Contention That the Hancock 
Company and the New Mortgagor, Being Parties 
to the Release Transaction, Dealt With the Trus¬ 
tees at Their Peril and do not Come Within the 
Rule of Law Which Protects an Innocent Subse¬ 
quent Purchaser Who Relies Upon a Release of 
Record. 

Appellants’ Point III assumes several premises 
which are contrary to the facts found by the lower 
Court. The Hancock Company was not a party to the 
release transaction. The Hancock Company did not 
make the record or procure it to be made. The Han¬ 
cock Company was an innocent holder of a lien and 
relied upon a duly recorded release, without notice of 

anv infirmitv therein. 

« * 

In performing the formal act of recording the re¬ 
lease, the Title Companies, which had been selected 
and employed by Rlieem (R. 55), were not acting as 
agents for the Hancock Company, but for the Trus¬ 
tees and for Smith, Inc., whose duty it was to see that 
the release was recorded. 







3? 


i 

i 


The Title Companies merely held the proceeds of 
the loan in escrow for the single purpose of trans¬ 
mitting such proceeds to the borrower, or to the par¬ 
ties designated by the borrower, when the borrower 
furnished a first lien as security. | 

Instead of sending the release directly to the Re¬ 
corder of Deeds, the Trustees, as a matter of con¬ 
venience, had it recorded by the Title Companies. The 
Hancock Company had nothing to do with recording 
the release and neither Boss & Phelps, nor any; other 
agent of the Hancock Company, ever saw the release 
until after the Swartzell Company was adjudicated 
bankrupt in January, 1931 (R. 92), and they had! “NO 
KNOWLEDGE OF ANY IRREGULARITY IN THE 
RELEASE,” quoting from the lower Court’s findings 
of fact (R. 92). ' ! 

In their brief in support of Point III, counsel for 
appellants cite .many authorities in support of the gen¬ 
eral proposition that persons dealing with Trustees 
are put on inquiry as to the extent and scope of the 
Trustees’ powers. It is not necessary to reply 
seriatim to those authorities because the rule reiter¬ 
ated by them is not disputed, but they do not apply to 
the present situation. The Hancock Company was not 
dealing with the Trustees, but was making a logn to 
Eugene A. Smith, Inc., which was represented b)f the 
Swartzell Company. ! 

In view of the death of Swartzell and Bridget^ be¬ 
fore the trial and the non-availability of Rheein as a 
witness, it was not possible to ascertain who lined out 
of the release the words “as evidenced by the exhibi¬ 
tion to the said trustees, of the promissory notes! se¬ 
cured thereby, marked ‘Paid’ ” (R. 82), a similar lin¬ 
ing out having occured in Simpson v. Stern (page 130 


i 
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of record in that case, No. 6030 in this Court). In 
the present case, there was nothing in the deed of 
trust and no statute, or rule or custom requiring actual 
production of the notes marked “paid” before the 
Trustees could execute a release. 

It is significant that the printed form, which has 
been reproduced photostatically in the record (R. 82), 
does not contain any phrase relating to the exhibition 
of the notes. That phrase was typed on the blank form 
and then stricken out. The printed form indicates 
that such phrase does not always appear in such a 
release and it is a matter of common knowledge that 
notes are sometimes lost, destroyed or in some foreign 
country, when the debt is paid. In such cases, where 
provision for payment has been made by deposit of 
the proper amount with the Trustees, or with a suit¬ 
able depositary, it is not unusual for Trustees to exe¬ 
cute a release without production of the notes. In 
such cases, the Trustees assume responsibility and 
may protect themselves by an indemnity bond, if they 
consider it desirable. 

Therefore, even if Hancock Company, or Boss & 
Phelps had seen the release and had noticed the lining 
out of the phrase above described, that fact would not 
have indicated anv irregularitv in the execution of 
the release. 

As a matter of fact provision had been made for full 
payment of all outstanding notes, principal and inter¬ 
est, $167,685.00, to Swartzell Company (R. 66-67). As 
stated in Simpson v. Stern, 63 App. D. C. at page 164, 
“It was not an unusual transaction for the Swartzell 
Company, engaged as it then was in handling securi¬ 
ties of this character, to accept such a note and mort¬ 
gage (similar to the Cutler note in the present case) 
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i 


i 

i 


as cash in the settlement of accounts with its cus- 

! 

tomers.” j 

Provision for payment of the notes having been 
thus made in this not unusual transaction, Sw|artzell 
and Rheem were violating no rule of law or custom in 
executing the release without requiring production of 
the notes marked ‘ 4 Paid.” j 

The defrauding of the noteholders took place later , 
after the execution of the release, when Swartzell Com¬ 
pany failed to pay the cash over to its customers , the 
noteholders, or failed to give them credit or new notes. 
The Hancock Company had no notice or reason to sus¬ 
pect that such a fraud would be committed after exe¬ 
cution of the release and the Court found, as a fact, 
that Hancock Company had no knowledge of apy ir¬ 
regularity (R. 92). j 

As pointed out in Martin v. Poole, 36 App. D. C. 
281, 286, where a purchaser of a secured note lips no 
actual notice of fraud in the execution of a release of 

I 

a prior trust, he is not affected with constructive notice 
unless his failure to obtain actual notice “was ah act 

i 

of gross or culpable negligence.’’ Here, appellants 
will probably concede that the Hancock Company^ and 
its agents, had no actual notice of fraud and the lbwer 
Court found that they “were guilty of no negligence,’* 
certainly not gross or culpable negligence. 

The following quotation from the opinion in thejcase 
just cited applies to the present case: 1 

“It is not an unusual occurrence for a nego¬ 
tiable note to be paid before maturity, and 1 , the 
release of a trust securing such a note naturally 
follows. The trustees in the recorded release icer- 
tified that the note had been paid and that it jhad 
been shown to them so marked ‘and duly canceled.’ 
It has since developed that this recital was false, 

i 

i 

i 

i 

i 
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but how was Mr. Poole to know this ? The orig¬ 
inal deed of trust vested in the trustees the legal 
title to the land, and while the release of the land 
before payment of the note would be a breach of 
trust, such release would protect an innocent sub¬ 
sequent purchaser or mortgagee/' 

Martin v. Poole , 36 App. D. C. 281, 286-7. 

IV. Reply to Appellants’ Contention That the Payment 
Herein Made Having Been Tendered in Payment 
of All ! the Notes, and Furthermore Being Less 
Than the Amount of the Outstanding Notes, did 
not Operate Even as a Payment of the Notes Held 
by Swartzell, Rheem and Hensey Company for 
Collection. 

Hero again counsel for appellants attempt to base 
their argument upon assumed facts which are not sup¬ 
ported by the record. 

First, with respect to the phrase, “the payment 
herein made having been tendered in payment of all 
the notes,” a question arises as to who made thje al¬ 
leged tender. Surely counsel for appellants do not 
claim that the Hancock Company tendered $118,451.80, 
the net proceeds of its loan of $125,000, “in payment 
of (ill the notes,” the principal of which aggre¬ 
gated $165,000. The Hancock Company had nothing 
to do with the Cutler note for $40,000, or the unsecured 
note of Eugene A. Smith, Inc., which Rheem demanded 
in his letter of August 1, 1930 (R. 57-58), but later 
obtained directly from Eugene A. Smith, Inc. (R. 59- 
60). The Hancock Company never made any tender 
in payment of all or any of the notes. It was making 
a loan to Eugene A. Smith, Inc., and Smith, Inc., by 
the use of the money so borrowed and adding other 
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assets, including the Cutler note and the unsecured 
note of Smith, Inc., undertook to make provision for 
payment of the notes. j 

Next, with reference to the phrase indicating that 
the payment was ‘‘less than the amount of the out¬ 
standing notes,’’ it clearly appears from the state¬ 
ment on pages 66-67 of the record that the principal 
of the outstanding notes, with interest to date of pay¬ 
ment, aggregated $167,685.00 and that exact amount 
was paid to the Swartzell Company in the form of 
cash, notes and one-half of the commission asjsumed 
by Swartzell Company (R. 66-67). j 

The so-called “deficiency’' of $2,725.00 resulted 
from appellants failing to give credit for the half com¬ 
mission of $937.50 and insisting that a pre-payment 
bonus of $1,787.50 was due. Obviously no one claimed 
a pre-payment bonus where five year notes were being 
paid within three months of their maturity arid, as 
above shown, appellants are in no position to coniplain 
about their trilling share of that bonus (which jvould 
have been less than $300 divided among all appellants, 
who owned $27,400 face amount of the $165,000 out¬ 
standing) because appellants eventually received full 
payment of all interest up to the maturity of j their 
notes (R. 65). | 

Appellants’ assumption that the payment made to 
Swartzell Company was less than the amount of the 
outstanding notes is, therefore, clearlv erroneous. 
Kven if appellants were right in their arithmetic!, the 
deficiency was so small that the maxim de minimis non 
curat lex would apply, because there was substantially 
a payment in full to the Swartzell Company and the 
appellants’ real, substantial loss resulted from the 
fraud committed by the Swartzell Company in failing 


i 
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to pay or credit the noteholders with the principal col¬ 
lected for them. 

Appellants’ argument that the Cutler note and the 
unsecured note of Smith, Inc., should not have been 
treated as cash, requires no further reply in view of 
the well expressed statement in this Court’s opinion 
in i Simpson v. Stern , already quoted, namely: 

“It was not an unusual transaction for the 
Swartzell Company, engaged as it then was in 
handling securities of this character, to accept 
such a note and mortgage as rash in settlement of 
accounts with its customers.’’ 

Simpson v. Stern . 63 App. D. C. 161, 164. 


This “course of dealing’’ is described in detail in 
the findings of fact and was well known to appellants, 
and their predecessors in interest, who had been cus¬ 
tomers of Swartzell Company for at least four years 
prior to the transaction in question (R. 52). 


V. These Appellees Agree With Appellants That the 
$40,000 Second Trust Note is Entitled to the 
Priority it Appeared From the Record to Have 
When it was Purchased by Appellee Peyser. 

These appellees agree that the $40,000 note pur¬ 
chased by Peyser is entitled to the priority it ap¬ 
peared from the record to have, that is, it was secured 
bv a second trust subordinate to the first trust given 
by Smith, Inc., to Hayward and Phelps, Trustees, to 
secure the note for $125,000 held by the Hancock Com¬ 
pany. Of course, these appellees do not agree with 
appellants that the holders of Casey notes have any 
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priority over the first trust note held by the Hancock 
Company. 


VI. Reply to Appellants’ Contention That the General 
Equities are with the Appellant Noteholders. 

j 

Appellants’ Point VI has already been fully an¬ 
swered by appellees in this brief and has also been 
fully answered by this Court in its opinions in j 


Rhoderick v. Swart sell, 62 App. D. C. 180, and 

Simpson v. Stern , 63 App. D. C. 161. j 

| 

The Hancock Company had nothing to do wijth the 
selection of Swartzell and Rlieem as the Trustees 
named in the Casey trust, nor with the selection iof the 
Swartzell Company as agent for the collection of the 
Casey notes. j 

Appellants, as holders of the Casey notes and as 
customers of Swartzell Company for a period of at 
least four years, knew of the methods employed by 
Swartzell Company in refinancing large loans; knew 
of Swartzell Company’s “high reputation in Washing¬ 
ton’s financial circles for integrity and financial ca¬ 
pacity and strength” (R. 51), and they placed it in 
the power of Swartzell Company to commit the fraud 
which caused the loss. ! 

On the other hand, the Hancock Company arid its 
agents, Boss & Phelps, took “every reasonable pre¬ 
caution that could have been expected of a prudent 
person or corporation before advancing the mon&y to 
Eugene A. Smith, Inc.,” they had “no knowledge of 
any irregularity in the release,” they “were guilty of 
no negligence” and “they relied upon the title as it 
appeared of record” (R. 92). 


i 
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Conclusion. 

Upon the facts, as found by the lower Court, about 
which facts there can be no dispute, especially in the 
absence of a statement of the evidence upon which the 
findings were based, it is respectfully submitted that 
the decree dismissing the bill of complaint should be 
affirmed. 

Frederic D. McKenney, 

John Spalding Flannery, 

G. Bowdoin Craighill, 

John E. Larson, 

Attorneys for Appellees, John 
Hancock Mutual Life Insur¬ 
ance Company and Hay ward 
and Phelps, Trustees. 

Byron K. Elliott, 

Waldo C. Hodgdon, 

Of Counsel. 
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IN THE 


(SJmteb States: Court of appeals 

FOR THE DISTRICT OF COLUMBIA. 


No. 7015. 


Elizabeth S. Davis et al., Appellants, 

v - ! 
Rose G. Casey et al. 


REPLY BRIEF ON BEHALF OF APPELLANTS. 


Clarification of Issues. 

The brief of appellee John Hancock Mutual ^jife In¬ 
surance Company is written with skillful adyocacy. 
It is in form orderly and fair, and is apparehtly re¬ 
sponsive to our contentions seriatim. Its actual effect, 
on the contrary, is to confuse and obscure both!the es- 
sential issues and the respective contentions of the par¬ 
ties, and the facts themselves, although no facts! are in 
dispute. I 

After all, the essential issues are but two: j 

i 

i 

1. AVas the mortgage debt in contemplation of law 
paid August 8, 1930, when the release was executed and 
delivered? ! 






2. If the mortgage debt was not then paid, was the 
John Hancock Company on August 8, 1930, when its 
money was paid over, a third party not participating in 
the transaction of release and deceived by and entitled 
to rely on a' record title which showed the mortgage 
debt paid and the mortgage released l 

Appellee Hancock Company would answer both these 
questions in the affirmative, with the significant quali¬ 
fication that the first is immaterial and that the second 
is the real issue (appellee’s brief, pp. 28, 35). Appel¬ 
lants must and do answer both in the unqualified nega¬ 
tive. 

It was to be expected, of course, that the John Han¬ 
cock Company would emphasize in its brief any ele¬ 
ments dissociating it from the Casev loan and its abor- 
tive settlement. The brief contains what purports to 
be a full statement of the John Hancock Company’s 
position (pp. 11-14) in short consecutively numbered 
paragraphs. If, however, the Insurance Company had 
sufficient confidence in its case to clarify the issues, one 
would expect such a statement of position to include: 

1. A claim, affirmatively made and not buried as an 
assumed premise of another proposition, that the 
Swartzell Company was an agent authorized to collect 
for the noteholders the principal due on the notes. 

2. A statement of the basis of this agency. 

3. An unequivocal statement as to whose agent the 
Title Companies were, not a parenthetical reference to 
the selection of the Title Companies by Rheem (p. 12, 
Par. 5) or the use with reference to the Title Com¬ 
panies of so undeterminate a designation as “escrow.” 

4. A frank recognition that there is a controlling dif¬ 
ference between a transaction which appellee describes 
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repeatedly as a “provision for the payment of the 
debt,” on the one hand, which appellee says Eugene A. 
Smith Co., Inc., made on August 8, 1930, and a pay¬ 
ment of the debt, on the other hand. j 

5. A complete abandonment of all talk about reliance 
upon a recorded release, when it appears thait the John 
Hancock Company's money was paid over August 8, 
1930, simultaneously with the execution and delivery of 
the release, and the release was not recorded 'until 
August 11, 1930, and the rights of all parties became 
fixed before the release was recorded. 

Our position on these several vital points is as fol¬ 
lows : ' 

l 

1. The Swartzell Company was not an agept author¬ 

ized to collect the principal for the noteholders who re¬ 
tained possession of their notes. I 

2. The basis of our position in this regard i^ that the 
making of the notes “payable at” the office of the 
Swartzell Company and the “surrounding! circum¬ 
stance” that the notes were widely held by miany per¬ 
sons did not, without such an express additional agree¬ 
ment as appeared in the deed of trust in the fyimpson- 
Stern case, create an agency to receive payment of the 
notes, and there was no ostensible agency ( infrk , p. 12). 

3. The Title Companies were the agents of the Han¬ 
cock Company, holding the Hancock Company’^ money, 
and duly authorized by that Company to pay it out 
when prepared to issue a certificate of title warrant¬ 
ing the Hancock Company’s mortgage to be a first lien. 
Unless the Title Companies were the Hancock Com- 
pany’s agents, holding its money for it, the Hancock 
Company had, by transmitting its money to the Title 
Companies, paid it to the borrower’s agents, that is, to 
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the borrower, which is inconceivable. The Title Com¬ 
panies were certainly not the agents of these appellants. 

4. Payment of the Casey debt was not accomplished 
by making provision for its payment, no matter how 
much confidence the Title Companies had that Swartzell 
Company would make payment and no matter how high 
the reputation of that company. 

5. There is no occasion here for any application of 
any doctrine having to do with reliance on a release of 
record. This is true because the chronology of the 
transaction excludes reliance on a release of record. 
It is also true because there was no reliance, that is, 
no misleading by the recital that the debt was paid, 
as hereinafter is more fullv stated. 


A “Release of Record” Could Not Have Been Relied on 
When Hancock Company Loaned Its Money Be¬ 
cause the Release Was Afterwards Recorded. 


The statement portion of appellee’s brief, with every 
appearance of effort to clarify the facts by careful 
chronologv, brings the store down to the critical date, 
August 8, 1930, and to the critical fact of the then state 
of the record title, and then the chronology lapses into 
such form as needs amendment and supplement. 
August 8, 1930, was the critical date because it was 
then that the Hancock Company parted with its con¬ 
trol over its money. It was then, therefore, if at all, 
that the Hancock Company “relied upon a duly re¬ 
corded release” (appellee’s brief, p. 36). 

We suggest the substitution for the paragraph be¬ 
ginning "August (S', 1930 " on page 7 of appellee’s brief, 
between "August a , 1930," and "September 27, 1930,” 
of the following: 
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August 7, 1930 .— Deed of trust from Eugene A. 
Smith, Inc., to Hayward and Phelps, trustees, to secure 
John Hancock Company’s loan recorded by the Title 
Companies (R. 58). I 

i 

I 

August 7,1930 — Deed from Eugene A. Smith,j Inc., to 
Cutler deed of trust from Cutler to Rheem and Brewer 
to secure note of $40,000 to Swartzell Company, deed 
from Cutler to Eugene A. Smith, Inc., recorded (R. 
58-59). | 

August 8, 1930 .— Title Companies pay Swartzell 
Company $118,451.80, representing net amount of John 
Hancock Company’s loan and deliver Cutler nbte for 
$40,000, in compliance with Swartzell Company’s let¬ 
ter of August 1, 1930 (R. 57), omitting Eugene A. 
Smith, Inc. ’s unsecured note for stated balance due on 
Casey loan by Rheem’s permission (R. 59), ai^d pre¬ 
sent to Swartzell and Rheem by same messenger, who 
is notary, for execution simultaneously with this pay¬ 
ment a form of release to Eugene A. Smith, Inc., of 
Casey deed of trust prepared by Title Companies, and 
Swartzell and Rheem execute and acknowledge before 
and deliver to him this release, which recited the Casey 
debt had 4 ‘been paid and satisfied” (R. 59, 82, 83). 

l 

August 11, 1930. —The Title Companies record the 
said release of the Casey deed of trust (R. 60). 

I 

August 12,1930. —The Title Companies send to; Boss 
and Phelps who in turn send John Hancock Corhpany 
Eugene A. Smith, Inc.’s note secured by deed of!trust 
to Hayward and Phelps, Eugene A. Smith, Inc.’s re¬ 
ceipt for $125,000 and Recorder’s receipt for deed of 
trust (R. 91). j 
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August 15,1930 .— The Title Companies issue to John 
Hancock Company their warranty of title that the deed 
of trust securing the Hancock Company is a first lien 
(R. 60). 

September 27, 1930. —Eugene A. Smith, Inc., gives 
the Swartzell Company its unsecured note for balance, 
$8,295.70, of the amount that company had written the 
Title Companies August 1, 1930, it would accept in full 
of the debt secured by the Casey deed of trust. (At 
date of bankruptcy of Swartzell Company there was 
due on this note the sum of $7,371.00 which remains 
overdue and unpaid. R. 60, 64-65). 

Though transactions subsequent to the payment of 
the Hancock Company’s money are immaterial to the 
principle issue, viz., the title in reliance upon which it 
paid its money, yet it does become plainer when the 
chronology is carried through to at least the above 
point that what occurred after that date had not al¬ 
ready occurred before that date. The break in the 
chronology at this point in appellee’s brief, and also 
the form of statement employed in the entry of August 
8, 1930 (p. 7), from which the payment of the Han¬ 
cock Company’s money may appear to have been sub¬ 
sequent to the release, seem to us to be confusing. 

Independently of other considerations elsewhere dis¬ 
cussed, the revised chronology above ought to end talk 
of the Hancock Company’s having relied upon a re¬ 
lease of record in making this loan. 
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No Agent of Hancock Company, Excepting the Title 
Companies, Could Rely on Trustees’ Statement 
“Debt Was Paid,” Because no Other Agent Knew 
of it, and the Title Companies Knew it Was Not 
Paid But Only a Provision Made for Its Payment. 

Though the Hancock Company does not anywhere 
expressly admit that its contention that it relied upon 
the recorded release must be abandoned, its statement 
of position, paragraph numbered 7 (appelleej’s brief, 
p. 13) is significant in this connection when analyzed. 
It begins as follows: ! 

1 

“Neither the Hancock Company nor Boss & 
Phelps ever saw the release of the Casey trust 
until long after the transaction was closed, and 
the Title Companies in the absence of notice to 
the contrary and especially in view of tjlie long 
course of dealing with Swartzell Company, were 
justified in relying upon the statement made by 
Swartzell and Rlieem, trustees, in their duly exe¬ 
cuted release, that the debt represented j by the 
Casey notes had been ‘paid and satisfied’ 

The necessary implications of this statement hre sev¬ 
eral and significant. One is that the representation 
made on August 8, 1930, by Swartzell and Rlfeem as 
trustees in the release that the debt had been pkid and 
satisfied was made not to Hancock Company nor to 
Boss & Phelps but to the Title Companies. If this rep¬ 
resentation was made to and relied upon at all, by the 
Hancock Company, it was because it was made to the 
Title Companies, and this is an implied admission of 
the conclusion elsewhere studiously avoided | in the 
Hancock Company’s brief, viz., that the Title Com¬ 
panies were for this purpose the agent of the Efancock 
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Company. Otherwise there was no reliance by the 
Hancock Company on this representation in the re¬ 
lease, and it would be entirely unimportant for the 
Hancock Company to justify the reliance on it by the 
Title Companies. 

It is likewise demonstrable that the Title Companies 
were not justified in relying upon any statement in the 
release that the debt had been paid and satisfied. The 
Title Companies knew exactly what had been done to¬ 
wards the payment and satisfaction of the debt. What 
had been done is, strangely enough, aptly described 
by the Hancock Company itself in the same paragraph 
of its brief, as follows: The trustees were “satisfied 
that provision for payment of the debt has been made”. 

The creditors were known to be the noteholders. The 
Title Companies were, however, acting upon Kheem’s 
letter to them of August 1, 1930 (R. 57), which stated— 


“that payment will be accepted by us and a re¬ 
lease delivered under the following conditions”: 


and further, after describing the proposed refinanc¬ 
ing— 


“we will accept in payment of our first trust loan 
and deliver to you a release, the proceeds of the 
above loan of $125,000., the $40,000. second trust 
note, and an unsecured note of Eugene A. Smith, 
Inc., endorsed by Eugene A. Smith personally, to 
cover the interest due us Mav 7th to the date of 
settlement.” 


This was the “payment” which was made August 
8, 1930, of the mortgage debt upon the making of 
which the release was being delivered. We agree with 
appellee that the more apt description of what then oc- 
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curred is not “payment” but “provision for payment 
of the debt.” * ! 

Other than this representation to the T^itle Com¬ 
panies, there was no representation to the Hancock 
Company through any of its agents that thb debt had 
been paid at this time, August 8, 1930, when the Han¬ 
cock Company’s money was paid over by the Title 
Companies. i 

All prior information to the Hancock Company had 
been to the effect that the debt was not paid, j The loan 
application of June 11, 1930, informed the Hancock 
Company (R. 74) that the “purpose of loah” was to 
“pay off present trust”. The preliminary report of 
the Title Companies of July 7, 1930, showed the trust 
to secure the Casey notes outstanding (R. 78). Boss & 
Phelps’ letter to the Hancock Company of! July 17, 
1930 (R. 96), had stated that this trust would “be re¬ 
leased at the closing of the loan in favor of jthe John 
Hancock Company”. Boss & Phelps’ letter of July 23, 
1930, committed the closing of the loan (R. 06) to the 
Title Companies and stated that the John j Hancock 
Company’s money would be sent to the Title Companies 
when the papers had been properly executed. After 
the Swartzell Company’s letter of August 1, 1930, first 
above quoted, the Title Companies requestec| and re¬ 
ceived from Boss & Phelps remittance of the Hancock 
Company’s money (R. 59). 

Yet with these facts all found by the trial court, the 
Hancock Company asserts the contrary of the fore¬ 
going as facts in its brief, as follows (p. 21): I 

l 

“There was no proof that the Hancock Com¬ 
pany, or Boss & Phelps, or anyone who could he 
considered an agent of the Hancock Company , 
knew that the notes had not been paid when the 
release was executed (August 8, 1930).” j 


I 


i 
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And again (p. 25): 

4 4 Hancock Company had no knowledge, or any 
reason to suspect, that the notes secured by the 
Casey deed of trust were unpaid when the new 
deed of trust was executed (August 5, 1930).” 

The italics and the dates enclosed in parentheses in the 
above ({notations are supplied by us. 

The true explanation of what occurred is that the 
Title Companies relied upon the Swartzell Company 
and upon Swartzell and Rheem, trustees, not for the 
present truth of the statement that the debt had been 
paid, but that the Swartzell Company would see to it 
that the debt was paid. Unconscious testimony to the 
verity of this explanation is given by the oft-repeated 
phrase in the appellee’s brief to the effect that 44 pro¬ 
vision for the payment of the debt” had been made. 

This is the phraseology of statement of position 
numbered 7, first above referred to (appellee’s brief, 
p. 13). 

Again (p. *21) appellee’s brief states 44 at that time 
the Swartzell Company bore a high reputation for in¬ 
tegrity and financial strength (R. 51), so that the Title 
Companies had no reason to suspect that Swartzell and 
Rheem, trustees, would execute a release without mak¬ 
ing provision for the payment of the notes.” 

Again (p. 38) appellee says: 44 As a matter of fact 
provision had been made for full payment of all out¬ 
standing notes.” 

Again (p. 39) appellee says: “Provision for pay¬ 
ment of the notes having thus been made in this not 
unusual transaction, Swartzell and Rheem were vio¬ 
lating no rule of law and custom in executing the re¬ 
lease without requiring production of the notes marked 
‘paid 
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I 
! 

I 

Again (pp. 40-41) the Hancock Company sjays it— 
“was making a loan to Eugene A. Smith, Inc., and 
Smith, Inc., by the use of the money so borrowed and 
adding other assets, including the Cutler note and the 
unsecured note of Smith, Inc., undertook to make pro¬ 
vision for the payment of the notes.” 

There is another statement of appellee’s interpreta¬ 
tion of what happened between the Title Companies 
and the Swartzell Company which is consistent only 

with the view that as to the Casev notes there jwas be- 

* 

ing made not payment but provision for their payment, 
as follows (appellee’s brief, p. 31): 

“Payment was made to the Swartzell Company, 
as agent of Eugene A. Smith, Inc., the borrower, 
and, in reality, Smith, Inc., authorized the appli¬ 
cation of the proceeds of the loan towards pay¬ 
ment of the notes owned bv customers of!Swart- 
zell Company under the ‘course of dealing!’ above 
described and the Swartzell Company defrauded 
the noteholders by misapplying such proceeds.” 

i 

It will be noted that appellee here designates the 
Swartzell Company as agent for the debtor asj to the 
Casey notes, Eugene A. Smith, Inc., in addition to its 
supposed capacity as agent for the creditors, thb note¬ 
holders. The “payment” to which appellee hbre re¬ 
fers in undeniably the payment by the new lender, the 
Hancock Company, to the borrower, Eugene A. Smith, 
Inc. This payment was made by the Title Companies. 
This is additional support for our insistence tl^at the 
Title Companies’ principal in this transaction bf pay¬ 
ment was the Hancock Company. The Title Companies 
knew that what they paid to Eugene A. Smith, Inc., 
was intended to be used towards payment of the Casey 
notes by Eugene A. Smith, Inc., according to app'ellee’s 
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interpretation of the transaction above quoted, but 
that necessarily implies that this “payment” to the 
agent of Eugene A. Smith, Inc., was not itself consid¬ 
ered a payment of the notes but only a provision for 
their payment. 


Authority in Swartzell Company to Receive Payment 
of These Notes Cannot be Made Out by “Course of 
Dealing” or by its Good Reputation. 


In attempted refutation of appellants' contention that 
Swartzell Company had no authority to accept pay¬ 
ment on behalf of noteholders, appellee relies on “the 
high standing of the Swartzell Company” and on “its 
course of dealing" and its claimed “authoritv to re- 
reive payment" without any objection from note¬ 
holders and with “a practice of ratifying" on the part 
of noteholders (Appellees’ brief, pp. 2S-29), ap¬ 
parently thereby attempting to establish ostensible or 
apparent authority rather than real authority, to re¬ 
ceive payment in the instant case. The phrase 
“course of dealing" recurs wherever appellee's brief 
approaches the problem of the authority of Swartzell 
Company to receive payment (pp. 28, 29, 30, 31, 36). 

In attempting to spell out real or ostensible author¬ 
ity from a course of dealing, the acts of only the appel¬ 
lant noteholders are material. A principal is liable 
only for that appearance of authority which has been 
caused by himself, not such appearance of authority as 
is established solely by the acts and conduct of the 
supposed agent. 2 Am. Jur., under title Agency, Sec. 
103, p. 85. 

The only participation on the part of noteholders 
in the course of dealing is recited in paragraph 2 of 
the stipulation (R. 51-53), and consists of the fact that 
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they had, prior to the transaction here in question, 
received payment of principal and interest jon notes 
secured by other deeds of trust through Swartzell, 
Rlieem and Henscy Company, and some of them had 
authorized reinvestments of proceeds of collections by 
Swartzell Company (R. 52). Whether or not there was 
express authority in such other deeds of trust for 
payment of the notes secured thereby to Swartzell 
Company, it seems clear that the receipt by a note¬ 
holder of payment from Swartzell Company! was in 
no sense a recognition of authority on the part of 
Swartzell Company to accept payment on the note¬ 
holder’s behalf. A contrary view would dictate that 
the noteholders were bound at their peril to- decline 
to accept from Swartzell Company payment of their 
notes. We submit the sound view is that, in sp far as 
Swartzell Company had transmitted to those ientitled 
the payments deposited with it by those obligated, it 
was discharging its duty to those who had deposited 
such payments with it. It would indeed be a curious 
principle of law which held that a creditor, in receiving 
payments made through an intermediary, estopped 
himself to deny that the intermediary had authority 
to accept payments on behalf of the creditor ill other 
transactions. j 

Moreover, in order that the Hancock Company may 
rely upon an appearance of authority given to Swartz¬ 
ell Company, it must have known of such an appear¬ 
ance of authority. This is spelled out in the present 
case only, if at all, by the stipulated fact that Boss 
&. Phelps knew of ‘ 4 these methods of business and 
sources of profit ” on the part of Swartzell Cojnpany 
(R. 53). It is stretching the ordinary import ,of the 
words used in the finding to attribute to Boss & 
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Phelps a knowledge of the dealings between Swartzell 
Company and noteholders, as being included in a 
knowledge of ‘‘these methods of business and sources 
of profit” in the section of the stipulated facts under 
discussion. 


Relevant to a realistic view of the situation as it 
existed, is the further stipulated fact (R. 65) that Boss 
& Phelps did not know who these noteholders were, 
and it was impossible for it to know that they were 
noteholders who had, in case of other deeds of trust, 
accepted payments made to them through Swartzell 
Company. 

In fact, there is not in the entire Findings of Fact 

the slightest showing that Hancock Company or any 

of its agents knew of or relied upon any such “course 

of dealing” Iby appellants, or their predecessors in 

title as noteholders. On the necessitv of “awareness 

* 

of the principal's conduct”, in order to sustain ap¬ 
parent or ostensible authority, see 2 C. J. S., title 
Agency, p. 1217, and 2 Am. Jur., title Agency, Sec. 
103, p* 85. 

The appellee John Hancock Company, apparently 
recognizing that some knowledge of a course of deal¬ 
ing is necessary on the part of one who would claim 
to have relied upon it, resorts to an unproven allega¬ 
tion in a pleading to supply this element in the case. 
We refer to the reliance in appellee’s brief (top page 
30) on the answer of Kugene A. Smith, Inc., wherein 
it was alleged as a fact that the noteholders had con¬ 
stituted Swartzell Company their agent. This allega¬ 
tion appellee apparently contends is to be considered a 
part of the Findings of Fact because it is not con¬ 
tradicted therein. 

The brief for the Hancock Company refers to the 
“high standing” (p. 28) and the “high reputation” 
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(p. 43) of Swartzell Company as though that! in some 

way added to the authority of that company! to bind 

the noteholders. Certainlv the rule of lawjthat no 

* 

representation which a purported agent may make 
about his own authority will add to his power to bind 
the purported principal, is not affected by the repu¬ 
tation and standing of the purported agent. 

i 

j 

Requiring separate comment is another argument ex¬ 
pressed by appellee by the same phrase, ‘‘course of 
dealing,” but apparently aimed at a different set of 
facts, and leading to a different conclusion on }he part 
of appellee. We refer to the attributing to the appel¬ 
lants of knowledge of the course of dealing between 
Swartzell Company and owners of property ahd loan 
brokers concerned in refinancing transactions. We 
cannot point out the legal relevancy, as conceived by 
appellee, of this alleged familiarity on the parf of ap¬ 
pellants with Swartzell Company’s ‘ 4 course cjf deal¬ 
ing,” but we can point out that the stated fact is not 
well founded in the Record. | 

The knowledge on the part of the appellants of 
Swartzell Company’s course of dealing is referred to 
on pp. 42 and 43 of appellee’s brief. Where it;occurs 
on page 42 it is coupled with a quotation from Simp¬ 
son v. Stern, 63 App. D. C. 161, 164, which quotation 
appears also in appellee’s brief, pp. 38-39. On page 42 
of its brief, appellee’s statement is as follows: ; 

“ ‘It was not an unusual transaction fbr the 
Swartzell Company, engaged as it then was in han¬ 
dling securities of this character, to accept such a 
note and mortgage as cash in settlement of ac¬ 
counts with its customers.’ 

t 

“Simpson v. Stern, 63 App. D. C. 161, 164. 

“This i course of dealing’ is described in detail 
in the findings of fact and was well known to hppel- 
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lants, and their predecessors in interest, who had 
been customers of Swartzell Company for at least 
four years prior to the transaction in question (R. 
52).”* 


The record reference is a part of the stipulation of 
facts made between counsel and adopted by the Court 
as a part of its findings of fact. It appears from this 
carefully written recital of facts that what is agreed 
to have been known generally to the customers of the 
Swartzell Company who bought notes from it, does not 
include (and normally would not be expected to in¬ 
clude) those methods of refinancing loans by accepting 
and turning into cash new first and second mortgage 
loans, which methods of business were known to per¬ 
sons like Boss & Phelps. There is nothing in the rec¬ 
ord to attribute knowledge of such transactions to the 
appellants, yet this is what the appellee finds it desir¬ 
able to do in its brief. 

It is but a detail but should be noted that each time 
this “course of dealing” argument is reiterated, it is 
coupled with a statement that appellants and their 
predecessors in interest had been customers of the 
Swartzell Company for at least four years. The re¬ 
iteration of this is apparently intended to convey the 
thought that this is a fact of vast legal significance. A 
moment’s consideration will show that this is not true. 
The notes were negotiable. The predecessors in inter¬ 
est were prior holders of negotiable promissory notes, 
whose knowledge or lack of knowledge of any customs 
would be utterly immaterial. Nor is there any especial 
significance to the four-year period, for these notes 
were issued November 7, 1925, and the transaction was 
August 8, 1930, so that necessarily plaintiffs and then- 
predecessors had been customers for four years. 
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Finding 33 Adds no Facts to Those Elsewhere Found. 

i 

In attempted support of its contention that it was a 
third party without knowledge of the facts that the debt 
had not been paid and that the release was improperly 
given, and had relied in making its loan on the Irecord 
title, the Hancock Company places much emphasis on 
Finding 33 (R. 92), which is quoted in full in appellee's 
brief (p. 10), with the unfounded, and perhaps un¬ 
intended, intimation that it may have been based on 
facts other than those so elaborately and completely 
found in the preceding findings. However, the; open¬ 
ing words of this finding, namely, “In taking thcj fore¬ 
going actions”, show that the remainder of the find¬ 
ing is limited to a legal characterization of the abtions 
referred to. But regardless of this, finding 3^ fur¬ 
nishes no factual support to the defense of the Insur¬ 
ance Company. The entire finding may well be de¬ 
scribed as mere assertions in the nature of conclusions 
of law, strikingly similar to those contained in conclu¬ 
sion of law numbered 5 (R. 93). 

It will be further noted that finding No. 33 differ¬ 
entiates between the two agents of the Hancock Com¬ 
pany, viz., Boss Phelps and the Title Companies, in 
that the conclusion of the court is that what the jHan- 
cock Company and Boss & Phelps did was the taking 
of reasonable precautions, without knowledge of ir¬ 
regularity and without fraud or negligence and iwith 
reliance upon the record, but the Title Companies are 
not mentioned as having exercised similar precautions 
with similar lack of knowledge. j 

We take it that the theory of the court below may 
well have been identical with that of the appellee, viz., 
that what the Title Companies knew when they paid 
over the Hancock Company’s money is not to be attrib- 
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uted to that Company. Furthermore, the court below 
contemporaneously announced its conclusion of law 
(number 2, R. 92) that by the terms of the deed of trust 
the notes were payable ‘‘to Swartzell Company * * * 
and Swartzell Company was agent of the holders of 
the said notes.” Upon this legal premise, the debt 
would have been paid and the release authorized. 
Therefore upon this premise there was no irregular¬ 
ity in the release of which anyone could have knowl- 
edge, and a finding of fact that in taking the actions 
thereinbefore found Hancock Company had no knowl¬ 
edge of irregularity and took every reasonable precau¬ 
tion, etc., loses all factual significance. The finding, as 
a whole, is therefore necessarily a compound of conclu¬ 
sions of law and conclusions drawn from the facts al¬ 
ready found, which is not to be read as adding anything 
to the factual side of the case. If there had been any 
further facts to support the conclusions stated in this 
finding, appellee would of course have asked to have 
the lower court find such facts. 

Any suggestion that there may have been additional 
facts relevant to the Court’s conclusions stated in find¬ 
ing 33 will be found to be expressly negatived in the 
findings themselves. In finding 32 (R. 91) any contact 
other than that affirmatively found between Boss and 
Phelps and Hancock Company and the Title Compa¬ 
nies, Swartzell Company, Swartzell and Rheem, Trus¬ 
tees, or Eugene A. Smith, Inc., is expressly negatived. 
In finding 28 (R. 65), payment to the noteholders 

“otherwise than bv the transactions above set forth” 

* 

is negatived. By finding 29 (R. 65) it appears that 
Hancock Company, Boss and Phelps and the Title 
Companies had no contact at all with the noteholders, 
having no knowledge of who tliev were. These nega- 
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i 

I 
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tives show that the findings exclusive of 33 cbver the 

factual field, and the opening* phrase of 33 ma^es this 

doublv clear. 1 

* 

A further comment about the facts appear^ neces¬ 
sary. Without laboring to justify our thought that the 
contrary is implied in appellee’s brief, we submit the 
following corrections, which we do not believe will be 
directly disputed: 

We do not rely on any fact not found as a fact by the 
lower court, and the record citation of every fhctative 
statement in our brief so demonstrates. 

Appellee should not suggest that the testimony dis¬ 
closed or tended to prove any fact or circumstances not 
found as a fact by the trial court. 

There is no occasion to comment on the absence of a 
statement of evidence, as though either party were 
handicapped by it, in a case where every fact rejied on 
by both sides has been expressly found. 

Cases Relied Upon by Appellees Are Distinguishable. 


Other than Simpson v. Stern, 63 App. D. C. 1(?1, and 
Stern v. Simpson , 88 Fed. (2d) 974, the only authori¬ 
ties relied upon by the Insurance Company are! Rhod- 
erick v. Swartzell, 62 App. I). C. 180, Williams vJ Jack- 


son, 107 U. S. 478, and Martin v. Poole , 36 App. D. C. 
281. | 
Rhoderick v. Swartzell involved the release of h deed 
of trust containing payment and release provisions 
identical with those present in Simpson v. Sterp (see 
62 App. D. C. 181). Payment in the Rhoderick case 
having been made in full and in cash to an ageht au- 
thorized to receive it, the release was rightful, apd the 
decision there offers no aid or comfort to the Insur¬ 
ance Company here. 


1 

i 


I 

i 
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Even a portion of the opinion in the case of Williams 
v Jackson, 107 U. S. 478, which is quoted in the brief 
ot the Insurance Company, shows that Williams in 
that case was in the position of Peyser in this case, 
and not in the position of the Insurance Company. It 
is there said (appellee’s brief, pp. 23, 24; 107 U. S. 
483; italics ours): 

“Williams took every reasonable precaution 
that could have been expected of a prudent mail 
before advancing- his money to Charles T. Davis 
tor Sweet and wife. lie declined to lend his money, 
until a/ter he had keen furnished with a convey¬ 
ancer' s\ abstract of title , showing that the deed of 
release from the trustees under the first deed of 
trust and from the original holder of the notes se¬ 
cured thereby, as well as the second deed of trust 
to secure the repayment of the money lent by Wil¬ 
liams, had been recorded, and that the land was 
not subject to any encumbrance prior to the sec¬ 
ond deed of trust.” 


Likewise, in Marlin v. Poole, 36 App. D. C. 281, 
Poole (the purchaser of the new mortgage note) was 
in the position of Peyser in this case, and was entitled 
to be protected because he bought in good faith when 
“the record showed the prior deed of trust to have 
been released more than a year previous” (36 App. 
D. C. 286). 

Both of the last two mentioned cases are cited in the 
Insurance Company’s brief in connection with its oft- 
repeated slogan of “no fraud, no negligence. ” Those 
cases are sound authority for the well-settled rule that, 
in order for a subsequent purchaser to be protected by 
a release of record, lie must have bought in good faith 
upon reliance on the recorded release, without notice 
of any defect in the release, and have been free of 
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fraud and negligence. They furnish no support for the 
contention that the presence of good faith and the ab¬ 
sence of fraud or negligence are determinative;where a 
person is a party to a release transaction. In such a 
situation, as pointed out in our opening brief !(pp. 30- 
48), protection is dependent upon the rightfujness of 
the release. j 

We do not dispute that this case and Shripson v. 
Stem, 63 App. 1). C. 161, are in many respects similar, 
nor that parts of the stipulation herein were ‘‘copied” 
from that case, but loose talk characterizing the 
differences as “unimportant” (brief, p. 15) do not 
advance an understanding of the issues here. Ip Simp- 
ton v. Stern this Court answered the issue correspond¬ 
ing to the first issue stated above in the affirmative, 
that is, held that the debt was paid when the S\yartzell 
Company was paid what it was willing to accept in 
full. Therefore, the balance of the opinion wherein the 
issue corresponding to the second above was {talked 
about was necessarily dicta. This Court was baying 
what it would hold if it had not already held tl}e debt 
paid. For appellee to assert that we “boldly challenge 
this Court’s opinion in that case as ‘dicta’ ” (p.15) is 
apparently to attempt to prejudice us and to becloud 
the issue. Of course, the entire opinion was not! dicta, 
but it cannot be controverted that when this Court had 
decided that the Stern debt in that case was phid, it 
had finished deciding the case. 

This Court so decided by dealing with two determin¬ 
ing propositions. First, upon our concession thgt the 
deed of trust provision (not here), plus the noU pro¬ 
vision (here), plus the surrounding circumstiances 
(here), made the Swartzell Company agent to receive 
payment, the Court decided that it was agent to re- 





ceive payment. Second, over our resistance, the Court 
decided that an agent authorized to receive only full 
payment might accept other than money and less than 
the debt and yet bind his principal. 

If the Swartzell Company in the case at bar was not 
authorized to receive payment of the debt, there is a 
vital difference between this case and that case. The 
italics supplied by appellee in its quotations in its brief 
of our concession in the Simpson-Stern case (pp. 15- 
16) and of the Court’s opinion (pp. 16-17), cannot ob¬ 
scure the fact that it was the provision of the Stem 
deed of trust (quoted in our brief in the case at bar, 
}). 24) which was the controlling factor both in our 
concession and this Court’s holding. Therefore that 
case is no authority for holding that the Swartzell 
Company was in this case authorized to receive pay¬ 
ment as agent for the noteholders, and the basis of de¬ 
cision of that case is lacking here. 

CONCLUSION. 

Neither the contentions in appellants’ opening brief 
nor the authorities in support thereof are answered 
by the brief for the Hancock Company. The decision 
of the lower Court encourages traffic in unauthorized 
releases to the jeopardy of every holder of a note se¬ 
cured by a deed of trust. It should be reversed. 

Respectfully submitted, 

Paul E. Lesh, 

1 Dale D. Drain, 

Attorneys for Appellants. 

Peelle, Lesh, Drain & Barnard, 

Of Counsel . 







